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IN THE 


United States Court of Appeals 

for the District of Columbia. 


No. 8231. 


JENNINGS A. SNIDER, Appellant, 

v. 

VIDA RUTH KELLY, RUTH KELLY, MARY JANE 
KELLY, ET ALS., Appellees. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

The judicial proceedings in the present case originated 
in the District Court of the United States for the District 
of Columbia, where the appellant, on November 28, 1938, 
filed a complaint to have the interest of the judgment debtor, 
Vida Ruth Kelly, in certain real estate, sold for the pay¬ 
ment of appellant’s judgment (Appellant’s Appendix 2-4), 
and which ended in an order on December 16, 1941, dismiss¬ 
ing the Bill of Complaint (Appellant’s Appendix 19). 

The jurisdiction of the District Court of the United 
States for the District of Coulmbia is governed by Title 18, 
Chapter 3, Section 44 of the Code of Laws for the District 
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of Columbia, and the appeal to this Court is governed by 
Title 18, Chapter 2, Section 26 of the Code of the District 
of Columbia, complete to March 4, 1929, and known as the 
Acts of Feb. 9,1893, 27 Stat. 435, c. 74, sec. 7; Mar. 3, 1901, 
31 Stat. 1225, c. 854, sec. 226; Mar. 3, 1921, 41 Stat. 1312, c. 
125, sec. 12. 


STATEMENT OF THE CASE. 

The appellant, Jennings A. Snider, on the 23rd day of 
February, 193S, filed a suit in the District Court of the 
United States for the District of Columbia against Vida 
Ruth Kelly, being Law No. 89905, which said suit was based 
upon a promissory note, and on the 14th day of November, 
1938, a judgment was entered for the appellant in the sum 
of $8,398.70, with interest thereon from July 10, 1938, 
and costs, and an execution, which was issued thereon, was 
returned unsatisfied. 

On August 16,1937, Ida J. Kinsell, the mother of the ap¬ 
pellee Vida Ruth Kelly, departed this life and, among other 
things, was the owner of real estate located at 1608 17th 
Street, Northwest, Washington, D. C., and an undivided 
one-half interest in this property, which was assessed, for 
the purpose of taxation, at $13,899.00, became vested in 
Vida Ruth Kelly. 

On March 1, 1938, six days after the filing of the suit 
against Vida Ruth Kelly on the note, and six days after 
service of process was had upon her in that suit, Vida Ruth 
Kelly voluntarily transferred, by deed, all her interest in 
the above described property, without any consideration 
whatever, to her brother, James Merrill Kinsell, who had 
been in bad health for two or three years. 

Thereafter James Merrill Kinsell made a will, which was 
apparently made in May of 1938, but which was not exe¬ 
cuted until June 9, 1938, in which the said James Merrill 
Kinsell devised all his property, including the real estate in 
question, to the four children of the appellee Vida Ruth 
Kelly (Appellant’s Appendix 23). 
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The Bill of Complaint in this case was filed on November 
28, 1938, against Vida Ruth Kelly and James Merrill Ivin- 
sell, with the purpose of setting aside the transfer of the 
interest of Vida Ruth Kelly in the property at 1608 17th 
Street, Northwest, to her brother, James Merrill Kinsell 
(Appellant’s Appendix 2). 

James Merrill Kinsell died on November 11, 1940, and 
the National Bank of Washington, his Executor, and the 
four children of Vida Ruth Kelly, named in his Will, have 
been made parties to this suit in the place and stead of 
James Merrill Kinsell. 

The defense interposed by the appellees was that the in¬ 
terest of Vida Ruth Kelly in the property was worth noth¬ 
ing, for the reason that in 1907 Ida J. Kinsell gave her prom¬ 
issory note in the sum of $10,000.00 to James Merrill Kin¬ 
sell, the payment of which note was secured by a deed of s 
trust on the above described property. This note could not 
be found at the time of the trial but a copy of the note, 
which had been made three years prior to the time of the 
hearing, and apparently the last time that anyone saw the 
note, was introduced in evidence, over the objection of coun¬ 
sel for the appellant that the original note was the only 
proper evidence under the circumstances, and with the pos¬ 
sibility that James Merrill Kinsell had deliberately and in¬ 
tentionally destroyed the note rather than file a claim 
against the Estate of his mother. 

The trustees named in the deed of trust of 1907 have been 
dead for years, and it was definitely stated by all witnesses 
that no payment, either on the interest or the principal, had 
ever been made on the note. 

The appellees also insisted that the appellee Vida Ruth 
Kelly had no intention to hinder or delay the appellant 
in the collection of his judgment, and the Trial Court con¬ 
cluded as a matter of law that the appellant had failed to 
sustain the allegations of his Complaint and that the con¬ 
veyance made by Vida Ruth Kelly to her brother was not 
fraudulent, that the same was not made with the purpose 
and intent of preventing the appellant from satisfying his 
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judgment against Vida Ruth Kelly, and that the complaint 
should be dismissed (Appellant’s Appendix 19). 

The only direct testimony sustaining the contention of the 
appellees—that the transfer was not fraudulent—was in the 
appellee’s statement as it appears in Appellant’s Appendix 
26: 

“ * * * and that she did not make the conveyance to 
her brother with the intention of hindering, delaying or 
defrauding Mr. Snider or any other creditor; that she 
had no such thought.” 

and on cross-examination she stated that at the time she 
made the conveyance to her brother, James Merrill Kinsell, 
on March 1, 1938, she had no other property of any kind, 
except a life interest in herself and her brother in her 
mother’s homestead in Pennsylvania, and from the dismiss¬ 
ing of this bill an appeal was regularly noted and perfected. 

STATEMENT OF POINTS. 

1. The Court erred in dismissing appellant’s bill of com¬ 
plaint. 

2. The Court erred in the admission and exclusion of the 
testimony offered at the hearing. 

3. The Court erred in its findings of fact in that there 
was no legal evidence to support the findings. 

4. The Court erred in its conclusions of law. 

5. The Court erred in refusing to grant the prayers of 
the bill of complaint. 

SUMMARY OF ARGUMENT. 

1. The appellant, Jennings A. Snider, as the judgment 
creditor of the appellee Vida Ruth Kelly, was entitled to 
have her interest in property in the District of Columbia, 
whether legai or equitable, made liable for the payment of 
this obligation, and, where Vida Ruth Kelly has conveyed 
her interest in real estate, without any consideration, to her 
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brother, to have the said transfer set aside and her interest 
in this property sold in order to satisfy the judgment of 
the appellant. 

2. That the onlv defense to such an action is that the 
judgment debtor prove that the property was sold to an 
innocent third party for a valuable consideration, and, 
where the transfer was voluntarily made without considera¬ 
tion, then the burden is on the judgment debtor to show that 
after the conveyance was made she was still financially sol¬ 
vent and .capable of paying her creditors, and that her in¬ 
tent under these circumstances was of no probative effect. 

3. The findings of fact signed by the Trial Justice (Ap¬ 
pellant’s Appendix 15-19) were based substantially on hear¬ 
say evidence covering statements made by the decedent, 
James Merrill Kinsell, and his mother, Ida J. Kinsell, out 
of the presence of the appellant, and also based upon facts 
having no bearing whatever upon the issues in this case. 

ARGUMENT. 

The Conveyance by Vida Ruth Kelly to Her Brother, Janies 
Merrill Kinsell, Was Fraudulent. 

It is admitted, and the record conclusively shows, that 
the appellant obtained a judgment against the appellee Vida 
Ruth Kelly, on which said judgment execution was issued, 
and which said execution was returned unsatisfied, and that 
pending the disposition of that suit the appellee, without 
consideration, transferred to her brother her interest in 
property located at 1608 17th St., N. W., Washington, D. C., 
which was assessed, for the purpose of taxation, by the 
District of Columbia, at $13,899.00, and that the present suit 
is for the purpose of setting aside this conveyance. 

The matter of fraudulent conveyances is partially cov¬ 
ered by the District of Columbia Code, Title 12, Section 401, 
which is as follows: 

“Every conveyance or assignment, in writing or 
otherwise, of any estate or interest in lands or rents 
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and profits issuing from the same, or in goods or things 
in action, and every charge upon the same, and every 
bond or other evidence of debt given, or judgment or 
decree suffered, with the intent to hinder, delay, or de¬ 
fraud creditors or other persons having just claims or 
demands of their lawful suits, damages, or demands, 
shall be void as against the persons so hindered, de¬ 
layed, or defrauded: Provided, That nothing herein 
shall be construed to affect or impair the title of a 
purchaser for a valuable consideration, unless it shall 
appear that such purchaser had previous notice of the 
fraudulent intent of his immediate grantor, or of the 
fraud rendering void the title of such grantor: Pro¬ 
vided further, That the question of fraudulent intent 
shall be deemed a question of fact and not of law. (Mar. 
3,1901, 31 Stat. 1368, ch. 854, § 1120.” 

This Section of the Code is referred to in a number of 
cases as Section 1120, which refers to the Code of Laws for 
the District of Columbia, Amended to June 7,1924, and this 
Section was interpreted by this Court in a number of cases 
and it has definitelv been decided that it is not necessarv 
for the plaintiff in such a cause to prove actual fraud on the 
part of the defendant before a conveyance will be set aside. 

In Barber v. Wilds, 33 App. D. C., Page 155, the Court 
said: 


“The cause having been heard on bill and answers 
all averments of fact in the answers, so far as they are 
consistent with the documentary evidence in the cause, 
must be taken as true; but it by no means follows that, 
because the defendants have denied any attempt to hin¬ 
der, delay, or defraud the creditors of Barber, the court 
is precluded from finding such intent from the facts and 
circumstances surrounding the transactions of the par¬ 
ties denying such intent. 

Section 1120 of the Code (31 Stat. at L. 1368, chap. 
854) provides ‘that the question of fraudulent intent 
shall be deemed a question of fact, and not of law . 9 In 
Means v. Dowd, 128 U. S. 273, 32 L. ed. 429, 9 Sup. Ct. 
Rep. 65, it was held that a similar statute in Indiana 
‘had not changed the law on the subject, and that the 
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court must, in the first instance, determine upon the 
legal effect of the written instrument, and, if that be 
to delay creditors, it must be rejected.’ 

In construing a similar statute the court, in Thomson 
v. Crane, 73 Fed. 327, said: ‘A voluntary deed is fraud¬ 
ulent by operation of law where the facts and circum¬ 
stances clearly show that (the rights of) existing cred¬ 
itors are thereby prejudiced, without regard to whether 
there was any actual or moral fraud in the conveyance.’ 

To the same effect are: 20 Cyc. Law & Proc. p. 463; 
Farrow v. Hayes, 51 Md. 505; Hathaway v. Brown, 18 
Minn. 414, Gil. 373; Smith v. Conkwright, 28 Minn. 23, 
S N. W. 876; Cunningham v. Freeborn, 11 Wend. 241. 

We conclude, therefore that § 1120 was not intended 
to change, and does not change, the rule that parties 
shall be held to intend the natural and probable conse¬ 
quences of their acts. It follows that, if the inevitable 
consequences of a conveyance are to hinder, delay, or 
defraud creditors, the court must so hold notwithstand¬ 
ing the denial of such intent by the parties to such con¬ 
veyance. ’ ’ 

and in the case of Breneman v. Herdman, 35 Apps. D. C. 

Page 33, the Court said: 

“It is next contended that the court erred in finding 
that Breneman made said deed of September 28th, 1895, 
with intent to hinder, delay, or defraud his creditors. 
This assignment is easily disposed of. The record con¬ 
clusively shows that at the time he made this convev- 
_ *> 

ance he was harassed by creditors, and that the only 
property he had in the world was the interest which 
he conveyed to his sister. It will appear, in the consid¬ 
eration of the next assignment of error, that said con¬ 
veyance was made upon little or no consideration, al¬ 
though purporting to have been made upon a fairly 
adequate consideration. It is apparent, therefore, that 
he was not in good faith preferring one creditor over 
others, as he would have had the right to do. Merillat 
v. Hensev, 32 App. D. C. 64. But, on the contrary, the 
inevitable consequences flowing from his acts were to 
hinder, delay, or defraud his creditors, within the mean¬ 
ing of sec. 1120 of the Code (31 Stat. at L. 1368, chap. 
854). Barber v. Wilds, 33 App. D. C. 150.” 
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In Hopewell v. Wright, 37 Apps. D. C. at Page 249, the 
Court said: 

“In our opinion the evidence on behalf of the plain¬ 
tiff shows conclusively that the object of Koblen in 
offering his property for sale was to avoid payment of 
the damages, the recovery of which he feared in the 
pending action. To accomplish this purpose speedily, 
he offered to sell for $4,500 property worth, according 
to the weight of the evidence, at least $5,400. And 
before the recovery of the judgment he succeeded in 
disposing of all of the real estate that he had, consisting 
of this and the lot sold to the Liebmans. It is .unneces¬ 
sary to consider whether sec. 1120 of the D. C. Code 
(31 Stat. at L. 1368, chap. 854) is more comprehensive 
in its terms than the statute 13 Eliz. chap. 5, which it 
superseded; for it is the settled construction of that 
statute, in this District and in Maryland, and elsewhere, 
that it extends its protection not only to technical cred¬ 
itors, but also to those whose claims and demands con¬ 
sist of actions for torts. Barth v. Heider, 7 D. C. 71; 
Cooke v. Cooke, 43 Md. 522-531; Gebhart v. Morfeld, 
51 Md. 322-325; Welde v. Scotten, 59 Md. 72-76; John¬ 
son v. Wagner, 76 Va. 587-590; Wait, Fraud. Conv. sec. 
123.” 

It is true that the appellant did not have a judgment at 
the time that the conveyance was made from Vida Ruth 
Kelly to her brother, but in the case of McLaughlin v. Bank 
of Potomac, 7 Howard, 220, a note held by a bank for a debt 
due to it and renewed from time to time with the same 
maker and indorser, was held sufficient to constitute the 
bank a creditor in claiming to have conveyances set aside 
as fraudulent, although the note was not due when the con¬ 
veyances were made, and the present note was renewed after 
the conveyance. 

In the case of Parish v. Murfree, 13 Howard, 92, U. S. 
407, the Court said at Page 409: 

“This statute appears to have been copied from the 
English statute of the 13th Elizabeth; and most of the 
statutes of the States, on the same subject, embrace 
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substantially the same provisions. The various con¬ 
structions which have been given to the statutes of 
frauds by the courts of England and of this country, 
would seem to have been influenced, to some extent, 
from an attempt to give a literal application of the 
words of the statute instead of its intent. No provision 
can be drawn so as to define minutely the circumstances 
under which fraud may be committed. If an individual 
being in debt, shall make a voluntary conveyance of his 
entire property, it would be a clear case of fraud; but 
this rule would not apply if such a conveyance be made 
by a person free from all embarrassments and without 
reference to future responsibilities. But between these 
extremes numberless cases arise, under facts and cir¬ 
cumstances which must be minutely examined, to ascer¬ 
tain their true character. To hold that a settlement of 
a small amount, by an individual in independent cir¬ 
cumstances, and which, if known to the public, would 
not affect his credit, is fraudulent, would be a perver¬ 
sion * of (*99) the statute. It did not intend thus 
to disturb the ordinary and safe transactions in society, 
made in good faith, and which, at the time, subjected 
creditors to no hazard. The statute designed to pro¬ 
hibit frauds, by protecting the rights of creditors. If 
the facts and circumstances show clearly a fraudulent 
intent, the conveyance is void against all creditors, past 
or future. Where a voluntary conveyance is made by 
an individual free from debt, with a purpose of com¬ 
mitting a fraud on future creditors, it is void under 
the statute. And if a settlement be made, without any 
fraudulent intent, yet if the amount thus conveyed im¬ 
paired the means of the grantor so as to hinder or 
delay his creditors, it is as to them void.” 

The case of Barber v. Wilds was referred to in Universal 
Dealers Company v. Cromelin, 71 Appeals, D. C., 234, 109 
Fed. (2nd) 828. 

In Matthews v. Thompson, 186 Mass. 14, 71 N. E. 93, the 
Court said: 

“We have been referred to no case in which it is held 
that such a conveyance is valid against creditors. It 
is generally, if not universally, held that freedom from 
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moral turpitude, and an innocent and honest intention 
to accomplish a good object in the disposition of the 
property, are not enough to relieve a transaction of this 
kind from its fraudulent character, in reference to its 
effect upon the legal rights of creditors.*’ 

and again in the same case, the Court said: 

“Again, if at the date of the conveyance the person 
making it was not in a position actually to pay his 
creditors, the law would infer that he intended by mak¬ 
ing the voluntarv conveyance to defeat and delav 
them. ,, 

and in the same case, in reference to the opinion of Chief 
Justice Campbell in Fellows v. Smith, 40 Mich, 689, it was 
said: 


“ ‘Upon the whole case, while we do not think any fraud 
was intended, vet we think the conveyance is shown to 
have been without anv legal consideration and volun- 
tarv.’ In Crawford v. Kirksev, 55 Ala. 282, 27 Am. 
Rep. 704, this language is found in the opinion: ‘Such 
disposition is constructively fraudulent as against the 
existing debts of the grantor, no matter how innocent 
or meritorious the motive with which it was made.’ ’’ 

In Arthur v. Morrow Bros., 131 Md. 59, 101 Atl. 777, the 
Court said: 

“A voluntary conveyance is prima facie invalid as 
against existing creditors of a grantor who has no suffi¬ 
cient means to pay his debts, independent of that which 
has been conveyed, without regard to his actual intent 
or to that of the grantee.” 

and again in the same case, the Court said: 

“If the necessary effect of a voluntary conveyance is to 
hinder, delay or defraud creditors, the legal presump¬ 
tion is that it was made for that purpose, even though 
there was no actual intent to perpetrate a fraud.” 
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The above cited and reported cases clearly sustain the 
appellant’s contention that the voluntary conveyance by 
Vida Ruth Kelly of her interest in the property at 1608 17th 
St., X. W., without any consideration, actually hindered and 
delayed the collection of the judgment against her. The 
fact that her brother was in bad health and very shortly 
after this conveyance made the only will he had ever made, 
so far as the testimony is concerned, leaving this property, 
together with whatever other property he might have, to the 
children of Vida Ruth Kelly, indicates that there must have 
been some understanding covering the transfer of this 
property, for in the event of the death of James Merrill 
Kinsell, without a will, this property would have vested in 
Vida Ruth Kelly. 

Where Conveyance is Without Consideration, Intention of 
Defendant is Not Material. 

The Federal cases, together with numerous well reasoned 
State decisions, hold that proof of a conveyance without 
consideration, by one who is indebted, places upon the de¬ 
fendant the burden of showing that at the time of the con¬ 
veyance that the debtor still retained sufficient funds to pay 
his debts. 

In the case of Feist v. Druckerman, 70 Fed. (2nd), 333 
the Court said: 

“Now, there is a rule of long standing in the New 
York Courts that a voluntary conveyance made when 
the grantor is indebted is presumptively fraudulent. 
We tliink this means that, if one indebted makes such 
a transfer, it is presumed, in the absence of some proof 
to the contrary, that he was then insolvent.” 

The Court then referred to the case of Cole v. Tyler, 65 
N. Y., 73, and quoted as follows: 

“This presumption * * * is not to be overthrown by 
mere evidence of good intent or generous impulses or 
feelings. It must be overcome by circumstances show¬ 
ing on their face that there could have been no bad in- 
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tent such as that the gift was a reasonable provision, 
and that the debtor still retained sufficient means to 
i pay his debts. He can no more delay his creditors by 
such voluntary conveyance than he can actually defraud 
them.” 
i 

In this case the appellee Vida Ruth Kelly did nothing to 
meet the presumption, and the proof that there was no con¬ 
sideration was clear. 

In the case of McKey v. Roetter, 114 Fed. (2nd), 129, the 
Court said: 

“Firmly entrenched in our jurisprudence is the rule 
i that the owner of property may at any time give his 
property to anyone he chooses, so long as he thereby 
injures no then existing creditors, Bittinger v. Kasten 
et al., Ill Ill. 260, 264. If, however, its legal effects 
works a fraud on the rights of a creditor, it will be 
deemed fraudulent, and such a creditor may impeach 
the transfer. Moore, Adm’r. v. Wood et al., 100 Ill. 
451; Lawson v. Funk, 108 Ill. 502; Patterson v. McKin¬ 
ney, 97 Ill. 41. 

But in our case counsel for the defendant insists 
it was incumbent upon plaintiff to prove a case of an 
actual intent by defendant to defraud the bankrupt’s 
creditors, or that she knowingly participated in the 
fraud, and he points to the fact that she had no knowl¬ 
edge that her husband had any debts or that he was a 
defendant in the stockholders’ liability suit. We find 
no merit in this contention. 

In discussing a somewhat similar contention made 
in Lawson v. Funk, supra, the court at page 507 of 108 
Ill. said: ‘The authorities clearly establish two dis¬ 
tinct grounds upon which conveyances * * * will be 
deemed fraudulent as against creditors: First, such as 
are entered into with a fraudulent intent; and second, 
such as, from the terms of the agreement or the nature 
of the transaction itself, are deemed so as a mere in¬ 
ference of law, without regard to the motives or actual 
intentions of the contracting parties. In the first class 
of cases the fraudulent intent is always a question of 
fact, to be established by extrinsic proofs. In the lat¬ 
ter, the agreement, under the circumstances shown, is 
deemed fraudulent, although the parties may have acted 
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in the best of faith. * * # . All such contracts and trans¬ 
actions are conclusively presumed, as an inference of 
law, to be fraudulent, withbut regard to the real mo¬ 
tives or purposes of the parties.’ ” 

In the case of Gardner v. Kirven, 191 S. E., 814, the Court 
states as follows: 

“Where a conveyance is made without an actual in¬ 
tent to defraud but without consideration, it is said 
that the conveyance will stand if the grantor reserves a 
sufficient amount of property to pay his creditors. Pen¬ 
ney v. Reid, 166 S. E. 139. 

But this means a sufficient amount of property not 
merely at the time of the transfer, but an amount from 
which, in the final analysis, the creditors are able to col¬ 
lect their indebtedness in full. The Court in the Reid 
case said: 

‘No rule is more clearly imbedded in the law of this 
state than that a creditor must be just before he is gen¬ 
erous. The law will not permit one who is indebted at 
the time to give his property away, provided such gift 
proves judicial to the interest of existing creditors. 
The motive which prompts the donor to make the gift 
is wholly immaterial, if the donor is indebted at the 
time, and the event proves that it is necessary to resort 
to the property attempted to be conveyed away by a 
voluntary deed for the purpose of paying such indebt¬ 
edness, the voluntarv convevance will be set aside and 
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the property subjected to the payment of such indebted¬ 
ness, upon the ground that it would otherwise operate 
as a legal fraud upon the rights of the creditors, even 
though it might be perfectly clear that the transaction 
was free from any case of moral fraud.’ ” 

The foregoing cases indicate that intentional fraud is not 
necessary to invalidate a conveyance of real estate, and the 
only fact necessary to be proven is that the debtor conveyed 
property without consideration without retaining a suffi¬ 
cient amount to pay his just debts. 
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Any Right Other than that cf an Heir at Law Had by James 
Merrill Kinsell Was Barred by the Statute of Limi¬ 
tations. 

The appellees, over the appellant’s objection, offered in 
evidence a copy of a note dated November 19, 1907, the 
original of which was last seen about three years prior to 
the time of the hearing, with no evidence whatever as to 
what happened to this note, one of the witnesses having 
testified that James Merrill Kinsell kept the note in his 
pocket but that after his death it could not be found. 

This note indicated that it was secured by a deed of trust, 
with the trustees as Malcolm Hufty and Lawrence Huftv, 
who have been dead for a number of years, and the evidence 
was uncontradicted that Ida J. Kinsell had not, nor had any 
one for her, paid any interest on this note, or made any 
payment toward the principal of the note. 

Any action on the note made thirty-four years prior to the 
time of the hearing would have been barred by the Statute 
of Limitations, as set forth in Title 12, Section 201, of the 
1940 Edition of the District of Columbia Code, which limits 
the time within which the action shall be brought to three 
years from the time when the right to maintain such action 
shall have accrued. 

It was also contended by the appellees that an action 
could be brought on the trust which secured the note, but 
the Trustees of the deed of trust had long since died, and 
it would be necessary that any person or persons, desiring 
to obtain any action under the trust, file a petition in the 
District Court of the United States asking for the appoint¬ 
ment of trustees in accordance with Title 45, Section 611, 
of the 1940 Edition of the District of Columbia Code, which 
would necessarily make Vida Ruth Kelly one of the parties 
as a equitable owner of an undivided one-half interest in 
this property, and she or her assigns could plead the Stat¬ 
ute of Limitations to any such action. 

In Cropley v. Eyster, 9 Apps. D. C., 378, the Court said: 

“In this proceeding the bar of limitation, or lapse 
of time, does not apply as in case of an action on the 
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note, but to the remedy for the enforcement of an equi¬ 
table right in land under the mortgage; hence the same 
period that would bar an ejectment is required. Peters 
v. Suter, 2 MacA. 516, 518; Elmendorf v. Taylor, 10 
Wheat. 152, 169. However, as more than twenty years 
elapsed between the maturity of the note and the filing 
of appellant’s petition, the bar is complete unless his 
right of action shall have been duly kept alive. Whether 
this has been, so as to let in the appellant’s claim to 
right of participation in the proceeds of the foreclosure 
sale (a point of special importance to the interest of 
the second mortgagee), depends upon circumstances 
that will be considered later.” 

Thirty-four years have elapsed in this case without any 
action of any kind on the part of any of the parties to keep 
their cause of action alive. 

The Administrator of the Estate of Ida J. Kinsell, Wil¬ 
liam Alexander Clementson, testified that he would not 
plead the Statute of Limitations to any claim filed on this 
note against the Estate of Ida J. Kinsell, but it is submitted 
that while it is not material to the issues involved in this 
case, that, nevertheless, it would be the duty of the Adminis¬ 
trator to plead the Statute of Limitations. 

The obligation of this notice or of the deed of trust is a 
debt provable against the personal assets of the Estate of 
Ida J. Kinsell, and had there not been a transfer of the 
interest of Vida Ruth Kelly to James Merrill Kinsell she 
could have required that James Merrill Kinsell prove his 
debt against the personal assets of the Estate of Ida J. 
Kinsell and not proceed against the property in which Vida 
Ruth Kelly was interested. 

In Tracy v. Aticell, 58 Apps. 397, 32 Fed. (2nd) 392, ques¬ 
tion was raised as to whether or not conveyance of prop¬ 
erty, encumbered by a mortgage indebtedness, was con¬ 
veyed free and clear of this indebtedness, and that the in¬ 
debtedness should be paid from the personal assets of the 
estate, and the Court said, at Page 398: 

“The will contains no exceptions or reservation re¬ 
specting the debt, nor does the law imply any. The fact 
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that the devised property was originally purchased by 
testatrix subject to the mortgage indebtedness is not 
controlling, for testatrix did not purchase the equity in 
the land only but the entire estate, and covenanted with 
the vendor that she would pay the debt as part of the 
consideration for the land. She accordingly became 
the principal debtor so far as the vendor was concerned. 
So far as the present question is concerned, the attitude 
of the testatrix was the same as if she had placed a new 
mortgage upon the property at the time when she pur¬ 
chased it, and had paid off the Breuninger mortgage 
with the proceeds. This debt therefore must be paid 
like the other debts of the estate, if such exist, from 
the personal assets thereof.” 

It is also clear that if the Statute of Limitations was 
i pleaded by the Administrator that the claim of James Mer¬ 
rill Kinsell would be barred, and in Title 12, Section 207 
of the 1940 Edition of the Code of Laws for the District of 
Columbia is the following: 

“No provision in the will of a testator devising his 
real estate, or any part thereof, subject to the payment 
of his debts, or charging the same therewith, shall pre¬ 
vent the statute of limitations from operating against 
such debts, unless it plainly appears to be the testator’s 
intention that it shall not so operate.” 

No such intention is indicated in the will of Ida J. Kinsell. 

The Findings of Fact Have No Legal Evidence to 

Support Them. 

The second finding of fact (Appellant’s Appendix 16) 
states that the property turned over to Julius Garfinckel 
was valued by Vida Ruth Kelly at $16,500.00, whereas the 
appraisal by H. L. Rust Co. at the approximate time of the 
transfer of the property indicated that the property was 
i worth but $9,250.00. All this testimony was objected to on 
the ground that it was immaterial to the issues herein in¬ 
volved. 
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The sixth finding of fact was based on hearsay and also 
was not material to the issues involved in this case, and the 
same is true of the eighth finding of fact. The ninth finding 
of fact was not material in any way to the decision of this 
case, and the 10th finding of fact included a copy of the note 
which was introduced in evidence over the objection of ap¬ 
pellant, (Appellant’s Appendix 34). The admission of the 
copy of the note and of the deed of trust was objected to on 
the ground that it was not material to the matter which 
was before the Court, and there was the possibility that 
the note had not been lost and that James Merrill Kinsell 
may have destroyed it or thrown it away. 

The 11th finding of fact stated that no payments were 
made on account of either principal or interest by Ida J. 
Kinsell, but that she had admitted orally that it was her 
obligation, which testimony was objected to by the appellant. 

The twelfth finding of fact, insofar as it found that the 
conveyance was not made with the purpose and intent of 
preventing the plaintiff from satisfying the judgment 
against her, has no evidence whatever to support it. 

CONCLUSION. 

It is respectfully submitted that the appellant in the Trial 
Court made out a clear case of a fraudulent conveyance 
within the Statute, and that the conveyance by Vida Ruth 
Kelly to her brother, Janies Merrill Kinsell, of the property 
located at 1608 17th Street, N. W., was for the purpose of 
hindering and delaying the collection of the judgment had 
by this appellant, and that the Trial Court erred in dismiss¬ 
ing appellant’s bill of complaint, and that the case should be 
reversed with direction to the Trial Court to grant the 
prayers of the bill of complaint. 

Cornelius H. Doherty, 

1010 Vermont Avenue, N. W., 
Washington, D. C., 

Attorney for Appellant. 
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1 Endorsed: Filed Nov 28 1938 Charles E. Stewart, 

Clerk 

In the District Court of the United States 
For the District of Columbia 

Civil Action No. 814 

Jennings A. Snider, 1401 F Street, N. W., Washington, 

D. C. 


vs. 

Vida Ruth Kelly, 3700 Massachusetts Avenue, N. W., and 
James Merrill Kinsell, 1608 17th Street, N. W., Wash¬ 
ington, D. C. 

Complaint of Judgment Creditor to Have Interest of Judg¬ 
ment Debtor in Real Estate Sold to Pay Judgment 

The plaintiff, Jennings A. Snider, a resident of the Dis¬ 
trict of Columbia, by and through his attorney, Cornelius 
H. Doherty, sues the defendants, Vida Ruth Kelly and 
James Merrill Kinsell, residents of the District of Colum¬ 
bia, for this, to w r it: 

1. On February 23,1938, the plaintiff, Jennings A. Snider, 
filed suit against the defendant Vida Ruth Kelly for the 
sum of Eighty-Three Hundred Forty-One Dollars and 
Twenty-Three Cents ($8341.23), her indebtedness being evi¬ 
denced by a promissory note on which she was an indorser, 
and which had been given by her to Julius Garfinckel & Com¬ 
pany in payment of her obligation with that Company, and 
which said note was indorsed to the plaintiff herein, and on 
November 14,1938, an order -was signed in that cause, being 
styled “Jennings A. Snider vs. Vida Ruth Kelly, Law No. 
89905”, granting a summary judgment against Vida Ruth 
Kelly in favor of the plaintiff herein in the sum of Eighty- 
Three Hundred Ninety-Eight Dollars and Seventy Cents 
($8398.70), with interest thereon from July 10, 1938, and 
an execution issued thereon was returned unsatisfied. 

2. That on, to wit, August 16, 1937, one Ida J. Kinsell, 
a citizen of the United States and a resident of the District 
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of Columbia, and residing at 1608 17th Street, North- 
2 west, departed this life, leaving as her only heirs at 
law and next of kin the defendant Vida Ruth Kelly, 
a daughter, and James Merrill Kinsell, a son, and, among 
other properties, left the property located at 1608 17th 
Street, Northwest, and more specifically known as: Lot 
173 in Square 155, and otherwise known as Lot 173 in T. F. 
Schneider subdivision of lots, as recorded on Page 80, Plat 
16, in the office of the Surveyor in and for the District of 
Columbia, which said property is assessed for a total value 
of Thirteen Thousand Eight Hundred Ninety-Nine Dollars 
($13,899.00). 

3. That on, to wit, March 1, 1938, the defendant Vida 
Ruth Kelly conveyed her interest in this property to her 
brother, James Merrill Kinsell, and plaintiff alleges that 
this said conveyance from Vida Ruth Kelly to James Mer¬ 
rill Kinsell was made without a proper consideration, and 
which was made to prevent plaintiff from satisfying his 
judgment against Vida Ruth Kelly. 

4. That from information received plaintiff says that Ida 
J. Kinsell was a resident of the District of Columbia, and 
had resided in the District of Columbia from, to wit, 1905 
until the time of her death in August of 1937, but that re¬ 
cently a Will of the said Ida J. Kinsell has been probated 
in Pennsylvania and plaintiff says that the real purpose of 
probating the said Will in Pennsylvania is to prevent the 
plaintiff from executing on the judgment which plaintiff has 
obtained against the defendant Vida Ruth Kelly in this 
Court. 

5. That the defendant James Merrill Kinsell is collecting 
the rents from the property at 1608 17th Street, Northwest, 
to one-half of which the defendant Vida Ruth Kelly is en¬ 
titled, and plaintiff says that the defendant James Merrill 
Kinsell received the deed from the defendant Vida Ruth 
Kelly, having knowledge of the claim of the plaintiff, and 

with the purpose and intent of preventing the plain¬ 
tiff from satisfying his judgment against Vida Ruth 
Kelly. 
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The premises considered, plaintiff demands: 

1. That the deed of the interest of Vida Ruth Kelly to 
James Merrill Kinsell under date of March 1, 1938, be set 
aside and held for naught. 

2. That the interest of the defendant Vida Ruth Kelly in 
and to the property located at 1608 17th Street, Northwest, 
be sold, and the proceeds therefrom paid to plaintiff. 

3. That a receiver or receivers be appointed to collect the 
rents obtained from the property at 160817th Street, North¬ 
west. 

4. And for such other relief as the Court may deem 
proper. 

JENNINGS A. SNIDER 
by 

CORNELIUS H. DOHERTY 
1010 Vermont Avenue, N. W. 
Washington, D. C. 

Attorney for Plaintiff. 

4 Answer of Defendants Vida Ruth Kelly and 

James Merrill Kinsell. 

1: The defendants admit the allegations of paragraph 1. 
1 2: They admit the allegations of paragraph 2, except in 

so far as they relate to the residence of Ida J. Kinsell, de¬ 
ceased, and the defendants say that said Ida J. Kinsell was 
a resident of Marchand, Indiana County, Pennsylvania, and 
continued to be such resident down to the time of her death. 

3: They admit the conveyance alleged in paragraph 3, but 
deny the remaining allegations of said paragraph, and say 
that the conveyance therein referred to was not made with 
the purpose of prejudicing plaintiff and did not prejudice 
plaintiff. The defendants say that the interest of the de¬ 
fendant Vida Ruth Kelly in said property was and is of no 
value, because said property was, on the nineteenth day of 
November, 1907, by the decedent Ida J. Kinsell conveyed to 
Malcolm Hufty and Lawrence Hufty as trustees to secure 
the payment of indebtedness of the decedent to the defen¬ 
dant James Merrill Kinsell; that said deed of trust is re- 



5 


corded in Liber 1114 folio 427, of the Land Records 
5 of the District of Columbia; that said indebtedness, 
together with accrued interest, amounts to approxi¬ 
mately $25,600.00, no part of which has been paid. The 
defendants say that the amount of said indebtedness and 
accrued interest thereon exceeds the fair market value of 
said property. 

4-5: They deny the allegations of paragraphs 4 and 5 
of the complaint, except the allegation that defendant James 
Merrill Kinsell is collecting the rents from the property at 
No. 1608 Seventeenth Street, Northwest, winch they admit. 

The defendants move to dismiss that part of the com¬ 
plaint which asks for the appointment of a receiver, and 
as ground for their motion say that the complaint is not 
verified as required by the practice heretofore followed in 
this Court and continued by virtue of Rule 66 of the Fed¬ 
eral Rules of Civil Procedure. 

JOHN L. LASKEY 
509 Albee Building 
Washington, D. C. 

Attorney for Defendants. 

Copy of the foregoing answer served on counsel for 
plaintiff by mail, postage prepaid, this 23rd day of Decem¬ 
ber 1938. 

JOHN L. LASKEY 
509 Albee Building 
Washington, D. C. 

Attorney for Defendants. 

• ••••••••• 
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6 Suggestion of Death 

Conies now the plaintiff, Jennings A. Snider, by and 
through his attorney, Cornelius H. Doherty, and suggests 
to the Court that on the 11th day of November, 1940, the 
defendant James Merrill Kinsell departed this life testate. 

The second and third paragraphs of the Will of the said 
James Merrill Kinsell are as follows: 

“SECOND: All the rest, residue and remainder of my 
estate and property, of every kind and character, and 
wheresoever the same may be situated, real, personal and 
mixed, of which I shall die seized and possessed, or to which 
I may in any manner be entitled, I direct my Executor here¬ 
inafter named to divide into four (4) equal parts, and to 
pay over and distribute the same as follows, namely: one 
part thereof to my niece RUTH KELLY; one part thereof to 
my niece MARY JANE KELLY; one part thereof to my 
niece HILDA F. KELLY; and the remaining one part 
thereof to my niece VIDA-CLYDE KELLY, to whom I 
give, devise and bequeath the same for their absolute use 
and benefit forever. 

THIRD: I hereby authorize and empower my Executor 
hereinafter named, its successors or assigns, if and when¬ 
ever in the settlement of my estate they deem it advisable 
in their or its discretion, to sell the whole or any part of my 
real and personal property, at public or private sale, and 
to execute and deliver all deeds, instruments of transfer, 
and other writings necessary to pass title thereto, without 
liability on the part of any purchaser to see to the appli¬ 
cation of the purchase money.” 

The said Ruth Kelly and Mary Jane Kelly are over the 
age of twenty-one; Hilda F. Kelly is aged nineteen and 
Vida-Clyde Kelly is aged sixteen, and the National Bank 
of Washington was named Executor of the Will of James 
Merrill Kinsell. 

CORNELIUS H. DOHERTY 
1010 Vermont Avenue, N. W. 
Washington, D. C. 

Attorney for Plaintiff. 

. ... 
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Motion to Substitute Party Heirs for the Defendant 
James Merrill Kinsell, Deceased. 

Comes now the plaintiff, Jennings A. Snider, by and 
through his attorney, Cornelius H. Doherty, and moves the 
Court: 

1. To substitute National Bank of Washington, a corpo¬ 
ration, Executor of the Estate of James Merrill Kinsell, 
deceased, as party defendant in his place and stead, and 
Ruth Kelly, Mary Jane Kelly, Hilda F. Kelly and Vida 
Clyde Kelly, residuary legatees under the Will of Janies 
Merrill Kinsell, set forth in the Suggestion of Death filed 
herein, in accordance with Rule 25 (a) of the Rules of Civil 

Procedure for the District Courts of the United States. 

✓ 

2. And for such other relief as to the Court may seem just 
and proper. 

CORNELIUS H. DOHERTY 
1010 Vermont Avenue, N. W. 
Washington, D. C. 

Attorney for Plaintiff. 

• **•••*##* 

12 Order Appointing Guardian Ad Litem for Infant 
Defendants, Hilda F. Kelly and Vida Clyde Kelly. 

Upon consideration of the petition filed herein for the 
appointment of a Guardian Ad Litem for the infant defen¬ 
dants, Hilda F. Kelly and Vida Clyde Kelly, and it appear¬ 
ing to the Court that the said Hilda F. Kelly and Vida 
Clyde Kelly are infants, aged nineteen and sixteen, respec¬ 
tively, it js by the Court this 4th day of September, 1941, 
ORDERED that Irving Wilner, Esq., 1425 G St. be, and he 
hereby is, appointed Guardian Ad Litem for the said in¬ 
fants, Hilda F. Kelly and Vida Clyde Kelly, to appear and 
answer for, and to represent, the said infants in this pro¬ 
ceeding. 

By the Court: 

JENNINGS BAILEY, 

Justice. 

• ••••••••• 
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8 Answer of Defendant , The National Bank of Wash¬ 

ington, Executor of the Estate of James Merrill 
Kinsell, Deceased. 

First Defense 

The complaint fails to state a claim upon which relief 
may be granted against this defendant. 

Second Defense 

1. Upon information and belief, the allegations of said 
paragraph are admitted. 

2. Upon information and belief, defendant admits that 
said Ida J. Kinsell died on, to-wit, the 16th day of August, 
1937, leaving as her only heirs-at-law and next-of-kin the 
defendant Vida Ruth Kelly, her daughter, and James Mer¬ 
rill Kinsell, her son. Upon information and belief, defen¬ 
dant further admits that said Ida J. Kinsell, at the time 
of her death, was the owner of the record title to the land 
and property in said paragraph described. Defendant de¬ 
nies that said Ida J. Kinsell was domiciled in the District 

of Columbia at the time of her death, but on informa- 

9 tion and belief says she was domiciled in the State 
of Pennsylvania. 

3. Upon information and belief, defendant admits that 
the defendant, Vida Ruth Kelly, conveyed her interest in 
the said real estate described in paragraph 2 to her brother, 
James Merrill Kinsell. Defendant is without knowledge or 
information sufficient to form a belief as to the reasons or 
motives which actuated the said Vida Ruth Kelly in making 
said conveyance and accordingly denies all of the allega¬ 
tions of said paragraph with reference thereto. 

4. The allegations of said paragraph are denied. 

5. Defendant is without knowledge or information suffi¬ 
cient to form a belief as to the truth of the allegations con¬ 
tained in said paragraph and, therefore, denies the same. 

Further answering said complaint, defendant is informed 
and believes and, therefore, states that on or about the 19th 
day of November, 1907, the late Ida J. Kinsell, who then 
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held title to Lot One hundred seventy-three (173), in Square 
One hundred fifty-five (155) improved by premises No. 1608 
17th Street, Northwest, borrowed from James Merrill Kin- 
sell, her son, the sum of Ten thousand dollars ($10,000.00), 
and executed and delivered to him her promissory note for 
said amount secured by deed of trust which was duly re¬ 
corded in Liber 1114, folio 427, in the Office of the Recorder 
of Deeds for the District of Columbia, and among the land 
records of said District; that said note is overdue and un¬ 
paid, and defendant is informed and believes that said note, 
with the accrued interest thereon, far exceeds the value of 
said land; that on the 11th day of November, 1940, said 
James Merrill Kinsell departed this life in the District of 
Columbia, leaving a last will and testament bearing date 
the 9th day of June, 1938. By said will, said decedent 
named and appointed this defendant as the Executor there¬ 
of ; that as a result of due proceedings in that behalf, 
10 said will was duly admitted to probate and record by 
this Honorable Court in Administration Cause No. 
57,682 on the 6th day of December, 1940; that your peti¬ 
tioner duly qualified as such Executor and is now engaged 
upon the administration of said estate; that in and by said 
will, said decedent directed that the rest, residue and re¬ 
mainder of his estate and property, real, personal and 
mixed be divided into four equal parts, which said parts he 
gave and devised as follows, namely: One part thereof to 
his niece, Ruth Kelly; one part thereof to his niece, Mary 
Jane Kelly; one part thereof to his niece, Hilda F. Kelly, 
and the remaining one part thereof to his niece Vida-Clyde 
Kelly, absolutely and in fee simple; that in view of the fact 
that said note secured on said real estate is in default, it is 
the purpose and intention of this defendant to cause said 
property to be advertised for sale pursuant to the terms of 
said deed of trust, and to distribute the proceeds of said 
sale pursuant to the terms of said will and under the direc¬ 
tion of the Court in said Administration Cause. 

Further answering said complaint, defendant says it is 
informed and believes and, therefore, states that by reason 
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of the accumulation of interest on said note so given by the 
said Ida J. Kinsell to the said James Merrill Kinsell for 
money loaned as aforesaid, the amount of the indebtedness 
secured by said deed of trust on, to-wit, the 1st day of 
March, 1938, far exceeded the value of said property, and 
at the time of the conveyance by said Vida Ruth Kelly to 
her brother, James Merrill Kinsell, said Vida Ruth Kelly 
had nothing more than a naked or paper interest in the said 
property. 

Further answering said complaint, defendant is informed 
and believes and, therefore, states that during his lifetime, 
James Merrill Kinsell was permitted to collect the rents 
from and manage said property; that since the death of said 
James Merrill Kinsell, the rents from said property have 
been collected under the direction and supervision of this 
defendant, and said property is being well managed 
11 and carefully directed; that accordingly there is no 
occasion or reason for the appointment of a Receiver. 

THE NATIONAL BANK OF WASHINGTON, 
EXECUTOR OF THE ESTATE OF JAMES 
MERRILL KINSELL, DECEASED 
By RALPH G. WILSON 

Assistant Trust Officer. 

BRANDENBURG & BRANDENBURG 

By LOUIS M. DENIT 
Attorneys for Defendant, The National 
Bank of Washington, Executor, Estate of 
James Merrill Kinsell, Deceased. 

District of Columbia, ss 

Ralph G. Wilson upon oath deposes and says he is Assis¬ 
tant Trust Officer of The National Bank of Washington; 
that on behalf and by authority of said Bank he has read 
and signed the foregoing and annexed answer of The Na¬ 
tional Bank of Washington, Executor of the Estate of 
James Merrill Kinsell, Deceased; that the facts therein 
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stated of his personal knowledge are true, and those stated 
upon information and belief, he believes to be true. 

RALPH Gr. WILSON 

Subscribed and sworn to before me this 29 day of July, 
A. D., 1941. 

S. J. COSMANS 

Notary Public, D. C. 

13 Answer of Defendants Hilda F. Kelly and Vida 
Clyede Kelly, Beneficiaries Under the Will of James 
Merril Kinsell 

1. The defendants admit the allegations contained in 
paragraph 1. 

2. The defendants admit the allegations of paragraph 2, 
except in so far as they relate to the residence of Ida J. 
Kinsell, deceased, and the defendants say that said Ida J. 
Kinsell "was a resident of Marchand, Indiana County, Penn¬ 
sylvania and continued to be such resident, to the time of 
her death. 

3. The conveyance is admitted to have taken place in ac¬ 
cordance with the allegation, but it is denied that the con¬ 
veyance was effected from any improper motive, or with 
any design to prejudice the plaintiff, or that plaintiff’s in¬ 
terests were thereby prejudicially affected. The defendants 
say that the interest of the defendant Vida Ruth Kelly in 
the property in question was, and is, of no value due to pre¬ 
existing encumberances, to wit; a duly executed conveyance 
by the decedant, Ida J. Kinsell, to Malcolm Hufty and 
Lawrence Hufty, as trustees, on the nineteenth day of No¬ 
vember, 1907, to secure the payment of indebtedness of the 

decedant to the defendant James Merril Kinsell; that 

14 said deed of trust is recorded in Liber 1114, folio 427, 
of the Land Records of the District of Columbia; that 

said indebtedness, together with accrued interest, amounts 
to approximately $25,600.00, no part of which has ever been 
paid. The defendants say that the amount of said indebted- 
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ness and accrued interest thereon exceeds the fair market 
value of said property. 

4. The defendants deny the allegation contained in par¬ 
agraph 4. 

5. The allegations contained in paragraph 5 are denied, 
except the allegations concerning the collection of rents by 
James Merril Kinsell, deceased, from the property in ques¬ 
tion, which is admitted. 

The defendants move to dismiss the plaintiff’s complaint 
for the setting aside of the deed given by Vida Ruth Kelly 
to James Merril Kinsell under the date therein alleged. The 
defendants say that that conveyance was made in good 
faith, and that no prejudice to the plaintiffs interest had 
resulted therefrom. That part of the complaint asking for 
the appointment of a receiver should be dismissed for that, 
and for the additional reason that the complaint is not ver¬ 
ified as required by the practice heretofore followed in this 
court and continued by virtue of Rule 66 of the Federal 
Rules of civil procedure. 

IRVING WILNER, 

704 Albee Building, 
Washington, D. C., 

Attorney and Guardian Ad 
Litem for the defendants Hilda 
F. Kelly and Vida Clyde Kelly 

Served atty for plaintiff, Cornelius H. Doherty, by mail¬ 
ing a copy to his office, 1010 Vermont Ave., N. W. Wash. 
D. C. on September 19,1941. 

IRVING WILNER, 

A tty for Defendants. 
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15 Answer of Defendants , Ruth Kelly and Mary 

Jane Kelly 

First Defense 

The complaint fails to state a claim upon which relief 
may be granted against these defendants. 

Second Defense 

1. Upon information and belief, the allegations of said 
paragraph are admitted. 

2. Upon information and belief, defendants admit that 
said Ida J. Kinsel died on, to-wit, the 16th day of August, 
1937, leaving as her only heirs-at-law and next-of-kin the 
defendant Vida Ruth Kelly, her daughter, and James Mer¬ 
rill Kinsell, her son. Upon information and belief, defen¬ 
dants further admit that said Ida J. Kinsell, at the time 
of her death, was the owner of the record title to the land 
and property in said paragraph described. Defendants deny 
that said Ida J. Kinsell was domiciled in the District of 

Columbia at the time of her death, but on informa- 

16 tion and belief says she was domiciled in the State of 
Pennsylvania. 

3. Upon information and belief, defendants admit that 
the defendant, Vida Ruth Kelly, conveyed her interest in 
the said real estate described in paragraph 2 to her brother, 
James Merrill Kinsell. Defendants are without knowledge 
or information sufficient to form a belief as to the reasons 
or motives which actuated the said Vida Ruth Kelly in 
making said conveyance and accordingly deny all of the 
allegations of said paragraph with reference thereto. 

4. The allegations of said paragraph are denied. 

5. Defendants are without knowledge or information suf¬ 
ficient to form a belief as to the truth of the allegations con¬ 
tained in said paragraph and, therefore, deny the same. 

Further answering said complaint, defendants are in¬ 
formed and believe, and, therefore, state that on or about 
the 19th day of November, 1907, the late Ida J. Kinsell, who 
then held title to Lot one hundred seventy-three (173), in 


Square one hundred fifty-five (155) improved by premises 
No. 1608 17th Street, Northwest, borrowed from James 
Merrill Kinsell, her son, the sum of Ten thousand dollars 
($10,000.00), and executed and delivered to him her prom¬ 
issory note for said amount secured by deed of trust which 
was duly recorded in Liber 3114, folio 427, in the Office of 
the Recorder of Deeds for the District of Columbia, and 
among the land records of said District; that said note is 
overdue and unpaid, and defendants are informed and be¬ 
lieve that said note, with the accrued interest thereon, far 
exceeds the value of said land; that on the 11th day of No¬ 
vember, 1940, said James Merrill Kinsell departed this life 
in the District of Columbia, leaving a last will and testa¬ 
ment bearing date the 9th day of June, 1938. By said will, 
said decedent named and appointed the defendant, The Na¬ 
tional Bank of Washington as the Executor thereof; that 
as a result of due proceedings in that behalf, said 
17 will was duly admitted to probate and record by this 
Honorable Court in Administration Cause No. 57,- 
682 on the 6th day of December, 1940; that said The Na¬ 
tional Bank of Washington duly qualified as such Executor 
and is now engaged upon the administration of said estate; 
that in and by said will, said decedent directed that the rest, 
residue and remainder of his estate and property, real, per¬ 
sonal and mixed be divided into four equal parts, which 
said parts he gave and devised as follows, namely: One 
part thereof to his niece, Ruth Kelly; one part thereof to 
his niece, Mary Jane Kelly; one part thereof to his niece, 
Hilda F. Kelly, and the remaining one part thereof to his 
niece Vida-Clyde Kelly, absolutely and in fee simple; that 
in view of the fact that said note secured on said real estate 
is in default, it is the purpose and intention of said Execu¬ 
tor to cause said property to be advertised for sale pursu¬ 
ant to the terms of said deed of trust, and to distribute the 
proceeds of said sale pursuant to the terms of said will and 
under the direction of the Court in said Administration 
Cause. 
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Further answering said complaint, defendants say they 
are informed and believe, and, therefore, state that by rea¬ 
son of the accumulation of interest on said note so given by 
the said Ida J. Kinsell to the said James Merrill Kinsell 
for monev loaned as aforesaid, the amount of the indebted- 

ml 

ness secured by said deed of trust on, to-wit, the 1st day of 
March, 1938, far exceeded the value of said property, and 
at the time of the conveyance by said Vida Ruth Kelly to 
her brother, James Merrill Kinsell, said Vida Ruth Kelly 
had nothing more than a naked or paper interest in the 
said property. 

Further answering said complaint, defendants are in¬ 
formed and believe and, therefore, state that during his 
lifetime, James Merrill Kinsell was permitted to collect the 
rents from and manage said property; that since the death 
of said James Merrill Kinsell, the rents from said property 
have been collected under the direction and super- 

18 vision of said Executor, and said property is being 
well managed and carefully directed; that accord¬ 
ingly there is no occasion or reason for the appointment of 
a Receiver. 

BRANDENBURG & BRANDENBURG 
By LOUIS DENIT 

Attorneys for Defendants, Ruth Kelly 
and Mary Jane Kelly, 

719 15th St., N. W., 

Washington, D. C. 

Copy served on plaintiff’s attorney Sept. 23,1941. 

LOUIS DENIT 

*#•##**•*• 

19 Findings of Fact and Conclusions of Law 

This action came on to be heard at this term of court upon 
the pleadings, and the evidence adduced in open court, and 
thereupon, upon consideration thereof, and the argument 
of counsel thereon, the Court makes the following findings 
of fact, namely: 
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1. On February 23, 1938, plaintiff brought an action at 
law against the defendant, Vida Ruth Kelly, based upon a 
promissory note endorsed by her for the sum of Eight thou¬ 
sand three hundred forty-one dollars and twenty-three 
cents ($8,341.23). In said action, being Law No. 89,905, 
plaintiff recovered judgment against the defendant on No¬ 
vember 14, 1938, for Eight thousand three hundred ninety- 
eight dollars and seventy cents ($8,398.70), with interest 
and costs. Execution was issued upon the judgment and 
returned unsatisfied. 

! 2. In July, 1935, the defendant, Vida Ruth Kelly, trans¬ 

ferred and conveyed to the plaintiff her home and dwelling 
known as No. 3730 McKinley Street, Northwest, which 
property was valued by her at Sixteen thousand five hun¬ 
dred dollars ($16,500.00), and was subject to a mortgage 
indebtedness aggregating Eight thousand six hundred dol¬ 
lars ($8,600.00). Mrs. Kelly is the widow of the late 
20 Clyde Kelly, deceased, former member of the House 
of Representatives of the United States, who died 
prior to the date of said judgment. The conveyance of 
said home was made for the purpose of enabling the plain¬ 
tiff to obtain satisfaction of his indebtedness in whole or 
in part. 

3. The land and property upon which the plaintiff seeks 
to impress a lien by virtue of his judgment against Vida 
Ruth Kelly is known and described as Lot One hundred 
seventy-three (173) in T. F. Schneider’s subdivision of lots 
in Square One hundred fifty-five (155), as per plat recorded 
in Book No. 16, folio 80 among the records of the Office of 
the Surveyor for the District of Columbia, and is improved 
by premises No. 1608 17th Street, Northwest, in the Dis¬ 
trict of Columbia. The property is assessed for purposes 
of taxation at Thirteen thousand eight hundred ninety-nine 
dollars ($13,899.00). 

4. For more than thirty years prior to the institution of 
plaintiff’s action at law, title to said property was vested 
in Ida J. Kinsell. Said Ida J. Kinsell died on the 16th day 
of August, 1937, leaving as her only heirs-at-law the defen- 
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dant, Vida Ruth Kelly, her daughter, and James Merrill 
Kinsell, her son. She left a will dated the 24th day of 
September, 1934, and a codicil thereto dated the 30th day 
of January, 1935, which were admitted to probate by Elmer 
W. Ellison, Register for the Probate of Wills of Indiana 
County, State of Pennsylvania, William Alexander Clem- 
entson, Jr., qualified as Administrator of her estate with 
the will annexed on the 22d day of July, 1940. By her will 
Ida J. Kinsell made elaborate and detailed provisions for 
the disposition of her estate, but no reference is made there¬ 
in to her property in the District of Columbia. 

5. Although Mrs. Kinsell came to the District of Columbia 
many years ago, she maintained her domicile in the State 
of Pennsylvania, where she voted and to which she returned 
every year, spending a considerable part of her time there. 
Her son, James Merrill Kinsell, was in the show business. 

He traveled a great deal, but the Washington resi- 
21 dence was his home. He was an only son, and there 

was a close and affectionate relationship between 
him and his mother. 

6. On November 19, 1907, Mrs. Kinsell borrowed from 
her son, James, the sum of Ten thousand dollars ($10,- 
000.00), for which she executed and delivered to him her 
note for that amount dated November 19, 1907, payable to 
his order. To secure the payment of this note she executed 
and delivered a deed of trust conveying the Washington 
home to Malcolm Hufty and Lawrence Hufty, as Trustees. 
The deed of trust is in the form generally used in the Dis¬ 
trict of Columbia, and was recorded in the Office of the 
Recorder of Deeds on the 27th day of November, 1907, in 
Liber 3114, at folio 427. 

7. James Merrill Kinsell died on the 11th day of Novem¬ 
ber, 1940. His only heir-at-law was his sister, the defen¬ 
dant, Vida Ruth Kelly. He left a will dated the 9th day 
of June, 1938. Said will was admitted to probate and rec¬ 
ord in this Court in Administration Cause No. 57,682 on the 
6th day of December, 1940, and Letters Testamentary were 
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issued to the defendant, The National Bank of Washington, 
Executor therein named. 

8. During his mother’s lifetime, James Merrill Kinsell 
made his home at 1608 17th Street, Northwest. At the re¬ 
quest of his mother, he made substantial repairs upon the 
property and advanced the money necessary to remodel so 
as to convert the same into a guest house. In view of the 
loan made to his mother in 1907, and his expenditures upon 
the property thereafter, his mother, his sister, and the 
members of her family, treated Janies Merrill Kinsell as if 
he were in fact the owner of the property. 

9. From the date of Ida J. Kinsell’s death, James Merrill 
Kinsell had the exclusive possession of said property. 
Since his death, it has been managed for The National Bank 
of Washington, as Executor of his estate, by Mrs. Belle 

Lewis, surviving sister of his mother, who was man- 
22 aging the same at the time of the trial of this action. 

10. WTrile James Merrill Kinsell owned the deed 
of trust note secured on the property, having exhibited it 
to John E. Laskey, Esquire, member of the Bar of this 
Court for many years, as late as August 1938, the original 
note could not be found after his death. A copy of the note 
was made in Mr. Laskey’s office at the time it was exhibited, 
such copy being as follows: 

$10,000.00 Washington, D. C., November 19,1907 

Five (5) years after date for value received, I promise to 
pay to J. Merrill Kinsell, or order, the sum of Ten Thou¬ 
sand ($10,000.00) Dollars. 

N. B. Retain this note after payment and produce it when 
a release is obtained. 

IDA J. KINSELL 
Address 1608 17th St. 

No. 1 of 1 

Secured by Deed of Trust to Malcolm Huftv and Lawrence 
Hufty, Trustees, on Sub-lot 173 in Square 155. 
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11. While no payments were made on account of either 
principal or interest by Ida J. Kinsell, she admitted the note 
was her obligation. The Administrator of her estate like¬ 
wise recognized it as a valid obligation with respect to 
which he stated he did not intend to rely upon the plea 
of the statute of limitations. 

12. Vida Ruth Kelly conveyed her interest in said prop¬ 
erty to her brother, James Merrill Kinsell, on the 1st day 
of March, 1938, with the intention and purpose of vesting 
in him the whole title to said property without the necessity 
of any legal proceedings. Said conveyance was not made 
with the purpose and intent of preventing the plaintiff from 
satisfying his judgment against her. At the date of said 
conveyance, the amount of principal and interest due on the 
indebtedness secured upon said property was in excess of 

its value. 

23 Upon the foregoing facts, the Court concludes as 
a matter of law that the plaintiff has failed to sus¬ 
tain the allegations of his complaint and that the convey¬ 
ance made by Vida Ruth Kelly to her brother was not 
fraudulent, that the same was not made with the purpose 
and intent of preventing the plaintiff from satisfying his 
judgment against said Vida Ruth Kelly, and that accord¬ 
ingly the complaint should be dismissed. 

Bv the Court: 

MATTHEW P. McGUIRE 
Justice 

24 Final Decree 

This action came on to be heard at this term of court 
upon the pleadings and evidence adduced in open court, and 
upon the findings of fact and conclusions of law made by the 
Court herein, it is by the Court this 16th dav of December, 
A. D., 1941, 
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Adjudged, Ordered and Decreed that the complaint be 
dismissed, and that the defendants recover their costs to be 
assessed by the Clerk, and have execution thereon. 

By the Court: 

MATTHEW F. McGUIRE 
Justice 

####»•#•## 

25 Motion to Set Aside Judgment Dismissing Com¬ 

plaint, and Enter Judgment for Plaintiff. 

Comes now the plaintiff, Jennings A. Snider, by and 
through his attorney, Cornelius H. Doherty, and moves the 
Court to set aside the final decree entered herein dismiss¬ 
ing the Complaint, and to enter judgment for the plaintiff, 
Jennings A. Snider, and, for reasons therefor, says: 

1. That the judgment is contrary to law. 

2. That the judgment is without evidence to support it. 

3. That the Court erred in its rulings on the admission 
and exclusion of evidence. 

4. And for other reasons apparent of record. 

CORNELIUS H. DOHERTY 
1010 Vermont Avenue, N. W. 
Washington, D. C. 

Attorney for Plaintiff. 

«C "••#••••** 

26 Order Denying Plaintiff's Motion to Set Aside. 

Judgment 

This cause came on to be heard at this term of Court 
upon plaintiff’s motion to set aside the judgment entered 
herein the 16th day of December, 1941, and to enter judg¬ 
ment in favor of the plaintiff, and thereupon, upon consid¬ 
eration thereof, and the argument of counsel thereon, it is 
by the Court this 29th day of January, A. D., 1942, 

Ordered that said motion be and the same is hereby de¬ 
nied. 

By the Court: 

MATTHEW F. McGUIRE 
Justice 
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No objection as to form. 

CORNELIUS H. DOHERTY, 

Attorney for Plaintiff, 

1010 Vermont Avenue, N. W. 

JOHN L. LASKEY, 

Attorney for Defendant, 

Vida Rutli Kelly, 

Alhee Building 

**##•*•#*# 

28 Points Upon Which Appellant Intends to Rely 

on Appeal. 

1. The Court erred in the admission and exclusion - of tes¬ 
timony offered at the hearing. 

2. The Court erred in its findings of fact in that there 
was no legal evidence to support the findings. 

3. The Court erred in its conclusions of law. 

4. The Court erred in dismissing appellant’s bill of com¬ 
plaint. 

5. The Court erred in refusing to grant the prayers of 
the Bill of Complaint. 

CORNELIUS H. DOHERTY 
, 1010 Vermont Avenue, N. W. 

Washington, D. C. 

Attorney for Plaintiff. 

Copy of the foregoing points upon which appellant in¬ 
tends to rely on appeal acknowledged this 26th day of Feb¬ 
ruary, 1942. 

LOUIS M. DENIT 
Attorney for National Bank of 
Washington, Ruth Kelly and 
Mary Jane Kelly. 

IRVING WILNER, 
by JOHN L. TOBIN 

Attorney for Hilda F. Kelly 
and Vida Clyde Kelly. 

JOHN L. LASKEY 
Attorney for Vida Ruth Kelly. 
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STATEMENT OF EVIDENCE. 

30 Be it remembered, that at the trial of this case be¬ 
fore Mr. Justice Matthew F. McGuire, which trial 

began on the 10th day of November, 1941, and thereafter was 
further proceeded with, it is agreed that the substance of 
the evidence hereinafter set forth is the substance of all 
the evidence introduced at the trial of this case, covering 
the points upon which plaintiff relies on appeal. On behalf 
of the plaintiff the following proceedings were had: 

Mr. Doherty. If your Honor please, I offer in evidence 
the record in the case of Jennings A. Snider vs. Vida Ruth 
Kelly, Law No. 89905. It was an action on a note, which ap¬ 
pears on the order. The note was dated Washington, D. C., 
March 10, 1935, in the sum of $8,341.23, and it says (read¬ 
ing): 

“Sixty days after date I promise to pay to the order of 
Julius Garfinckel & Company $8,341.23, payable at the 
Riggs National Bank.” 

It is made by Clyde Kelly and indorsed by Vida Ruth 
Kelly. That was the note upon which judgment was granted 
in that case on the 14th day of November, 1938, in the sum 
of $8,398.70 with interest from July 10, 1938. 

The Court. Is there any objection to its being received 
in evidence? 

Mr. Laskey. No objection. 

Mr. Denit. No objection. 

31 Mr. Doherty. I am only offering that particular 
part, your Honor. 

The Court. It will be received. 

(Record in case of Jennings A. Snider v. Vida Ruth Kelly, 
Law No. 89905, was marked Plaintiff’s Exhibit No. 1 and 
received in evidence.) 

Mr. Doherty. Now, if your Honor please, I refer to 
Administration No. 57682. That is the estate of James 
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Merrill Kinsell, deceased, and I offer in evidence the will of 
James Merrill Kinsell. 

Mr. Laskey. No objection. 

Mr. Doherty. I believe I had better read that to your 
Honor at this time. 

(Thereupon Mr. Doherty read to the Court the will of 
James Merrill Kinsell, deceased.) 

I offer it in evidence. 

The Court. A copy of the will of James M. Kinsell is 
offered in evidence, and there is no objection. It will be 
received. 

(Copy of will of James M. Kinsell was marked Plain¬ 
tiff’s Exhibit No. 2 and received in evidence.) 

Mr. Doherty. It is admitted by counsel of record, both 
in their answer and in their statements, that no considera¬ 
tion whatever was given by James Merrill Kinsell himself, 
or anyone else, to Vida Ruth Kelly for the transfer of her 
undivided one-half interest in this property located at 1608 
17th Street, Northwest, Washington, D. C., known as Lot 
173 in Square 155 and otherwise known as Lot 173 in T. F. 
Schneider’s subdivision. 

Without my putting in proof, can it be conceded that these 
are the parties named: Ruth Kelly, Jane Kelly, Hilda F. 

Kelly and Vida Clyde Kelly—that they are the chil- 
32 dren of Vida Ruth Kelly? I just want to save the 
record. 

Mr. Denit. There is no objection that I know of. 

The record in Snider v. Kelly, Law No. 89905, shows that 
the suit was instituted on February 23, 1938, and that ser¬ 
vice was had upon Vida Ruth Kelly on the same day. 

The will was typewritten the blank day of May, and the 
ninth day of June, 1938, was inserted as the date of the ex¬ 
ecution of the said will, and in the second paragraph of the 
said will was the following: 
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“All the rest, residue and remainder of my estate and 
property, of every kind and character, and wheresoever 
the same may be situated, real, personal and mixed, of 
which I shall die seised and possessed, or to which I may in 
any manner be entitled, I direct my Executor hereinafter 
named to divide into four (4) equal parts, and to pay over 
and distribute the same as follow’s, namely: one part 
thereof to my niece RUTH KELLY; one part thereof to 
my niece MARY JANE KELLY; one part thereof to my 
niece HILDA F. KELLY; and the remaining one part 
thereof to my niece VIDA-CLYDE KELLY, to whom I 
give, devise and bequeath the same for their absolute use 
and benefit forever.” 

This will also named the National Bank of Washington 
the Executor of the will. 

It is agreed that any party to the proceedings may refer 
to the entire will upon this appeal. 

VIDA RUTH KELLY, being first duly sworn, testified 
in her own behalf, on direct examination, in substance, as 
follows: 

That she is the widow of Clyde Kelly, a former Mem¬ 
ber of Congress, and during her lifetime she had an account 
at G-arfinckel’s Department Store, and that charges were 
made on that account, which was represented by the judg¬ 
ment in this case; that her mother’s name was Ida Jane 
Kinsell, 'who was born and lived in Indiana County, Penn¬ 
sylvania, and had a home in Washington at 1608 17th Street, 
N. W.; that Ida Jane Kinsell had two children, herself, 
Vida Ruth Kelly, and her brother, James Merrill Kinsell, 
and that her brother made his home with their mother 
33 when he was in Washington; that her mother had no 
separate estate and that her brother, from time to 
time, advanced money to her mother, but that she could 
not give any figures, and thereafter the following proceed¬ 
ings were had: 

Q. Did you ever hear of a note given by your mother to 
your brother? A. Yes. 
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Mr. Doherty. Objection. I submit that the note is the 
best evidence, your Honor. 

Mr. Laskey. I am not trying to prove the note at this 
time; I am just asking whether or not that fact was known. 

The Court: She can testify as to whether or not she ever 
heard of it. It is a family matter, I assume. 

That she knew about the note and that it was secured by 
the property on 17th Street, and then the following pro¬ 
ceedings were had: 

Q. What did you hear your mother say with respect to 
this note and the property? 

Mr. Doherty. I object, if your Honor please. I would 
say that is absolutely hearsay. 

The Court. I am going to admit that, because, after all, 
as the Court indicated a few minutes ago, if the case were 
tried before a jury, the evidence would be excluded. But 
it is on the Equity side, without a jury, and it is to the 
interest of the Court to find what the facts are. There is 
a claim here of a note evidencing a debt between this re¬ 
spondent’s mother and her brother. 

Mr. Doherty. I make the objection for the record, any¬ 
way. 

Mr. Laskey. I might make this further statement. The 
issue here is the intent of this witness to defraud a creditor. 
WTiat this witness knew with respect to that property has a 
direct bearing upon her intent, upon the fact which 
34 your Honor must ultimately decide. 

The Court. Upon that showing I will admit the 
evidence. You may proceed. 

Mr. Laskey. Will you read the pending question, Mr. 
Reporter? 

(The pending question was read by the reporter as above 
recorded.) 

The Witness. I would not attempt to quote it. My mother 
assured me of this note having been given and that that 
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would protect my brother, that the property would auto¬ 
matically be his. I knew that and understood it for a great 
many years. 

That she obtained this knowledge and understanding from 
her mother and that she had seen the original note with 
the signature a number of times. Witness identified de- 
fendants’ Exhibit No. 1 as an accurate copy of the original 
note. That the last time she saw the original note was in 
1938, but with specific reference to any time in 1938 the 
witness could not remember. She remembered seeing it in 
Mr. Laskey’s office and later on. 

That the witness’ mother died on August 16, 1937; that 
she made a deed to her brother and that she did not receive 
any money from him for the conveyance, and then the fol¬ 
lowing proceedings were had: 

Q. Will you tell us why you made that conveyance to 
your brother? 

Mr. Doherty. Of course I object to that, if your Honor 
please, on the ground that it is not material on what basis 
she made it. It does not make any difference in this case. 
Where you make a conveyance without any consideration 
the law says that such a conveyance is with the purpose of 
defrauding and delaying creditors; and the cases are to 
that effect. 

35 The Court. You may answer. 

That she was only being fair and decent about it; that 
she never had any claim to the property and that she knew 
that since the note was signed in 1907. That she was not 
giving away anything that she had ever possessed or had 
any claim in, and that she signed the paper at her brother’s 
request, in order to clear up things for him to get a clear 
and uncontested title to the property which was his. 

That she and her brother were devoted; that he had lived 
at this home always; that he was away from here a great 
deal on the road but had been back there permanently since 
1926, and that she did not make the conveyance to her 
brother with the intention of hindering, delaying or de- 
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frauding Mr. Snider or any other creditor; that she had no 
such thought. 

On Page 15 of the record the following proceedings were 
had: 

Q. Following Mr. Kelly’s death did you make any effort 
to have Mr. Snider’s obligation paid? 

Mr. Doherty. We object to that, if your Honor please. 

Mr. Laskey. It shows her intent, Your Honor. 

The Court. I will hear it. 

That she gave up everything she had and deeded the prop¬ 
erty in Chevy Chase to Mr. Garfinckel, which was the prop¬ 
erty in which she and Mr. Kelly had resided during his 
life; that they had paid $16,500.00 for the property, and 
there was a trust of $7,900.00. That the property was 
bought in 1918 or 1919; that at the time of Mr. Kelly’s 
death she had no other property than the Chevy Chase 
property and she had no independent means or income. 

On cross-examination the witness testified that at the 
time she signed the deed to her brother, James Merrill Kin- 
sell, on the 1st day of March, 1938, she had no other prop¬ 
erty of any kind except a life interest in herself and 
36 her brother in her mother’s homestead in Pennsyl¬ 
vania, which interest she now has; that she does not 
know whether her brother made a will prior to June of 
1938, and that she was the only living heir of her brother, 
James Merrill Kinsell; that when she made the deed to the 
property in March of 1938 she had not discussed with her 
brother the making of a will leaving the property to her 
daughters; that he had discussed it with her on numerous 
occasions ever since Mr. Kelly’s death, that what he had 
would belong to the children; that the four children that 
are named in the will of James Merrill Kinsell are her 
children; the witness denied that she went to Julius Gar¬ 
finckel and explained to him that she was losing the prop¬ 
erty at Chevy Chase and begged him to see what he could 
do. The Court then asked that it would like to know whether 
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or not such equity as she had in the property was appro- 
1 priated in satisfaction of the obligation on the note, for 
the statement would lead to the inference that there was an 
equity held by Vida Ruth Kelly in the property somewhere 
in the vicinity of $9,000.00. 

It was then stated by counsel for plaintiff that this mat¬ 
ter had been gone into fully in the case of Jennings A. Snider 
vs. Vida Ruth Kelly, Law No. 89905, in which plaintiff had 
obtained a judgment in the sum of $8,341.23 on November 
14,1938, and that in that suit it appeared that the property 
had been held in trust by Julius Garfinckel for her inter¬ 
est, and that it had been sold and the sum of $1610.78, 
credited to her account, and thereafter judgment entered as 
set forth above. 

JOHN ALDEN, being first duly sworn, testified on be¬ 
half of the defendants, on direct examination, in substance, 
as follows: 

That he is the Vice-President of the National Bank of 
Washington, which Bank is the Executor under the will of 
James Merrill Kinsell, and stated that under a demand of 
counsel for the defendant Vida Ruth Kelly to produce 
37 a certain note executed by Ida J. Kinsell, payable to 
the order of James Merrill Kinsell, dated May 19, 
1907, he looked through all the papers in the bank and made 
a trip to Gallinger Hospital to see if he could locate it, and 
looked through all the packages in the bank, but he was 
unable to find the note; that he had seen the note during 
Mr. Kinsell’s life and that he was familiar with the amount, 
which was $10,000. That the note was signed by Ida J. Kin¬ 
sell, Jim was the payee and that there was no interest credit 
or credits of any kind on the note, and thereafter the fol¬ 
lowing proceedings were had: 

Mr. Doherty: All that is in evidence, and I move that it 
be stricken out. If they are going to introduce the note 
they should submit it. 

Mr. Laskey. I am going to offer this. 
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The Court. The court is assuming that the original note 
cannot be found; that due diligence has been expended in 
an effort to find it. Testimony has been offered that there 
was such a note executed. 

Mr. Laskey. I am laying a foundation. 

That the witness then stated that he had been connected 
with the National Bank of Washington about thirty-eight 
to forty years; that prior to becoming Vice-President he 
was Assistant Cashier and discount teller; that he had 
known James Merrill Ivinsell and his mother, Ida J. Kin- 
sell, more than twenty-five years, and knew them personally 
as well as in a business way and they used to visit with him 
and discuss many things besides finances; that he saw the 
note before Mrs. Kinsell’s death about six years or five 
years ago; that James Merrill Kinsell had it in his wallet 
and showed it to him; that he examined the note, which was 
a very old note, with no credits on it, made by his mother 
to his order; that he was assistant cashier and note teller 
at the time, but James Merrill Kinsell came to the window 
and produced the note and showed it to him; that he 
39 came in and voluntarily pulled it out of his pocket 
or had it in his wallet and showed it to him. 

By Mr. Denit: 

Q. After that time did you talk with Mrs. Ida J. Kin¬ 
sell about this note? A. I did. 

Q. What, if anything, did she say to you about it? 

Mr. Doherty. I object. 

The Court. I will exclude that for the same reason. 

The Witness. She acknowledged the debt— 

Mr. Denit. Wait a moment. 

Mr. Doherty. I move that that be stricken. 

The Court. It is excluded. 

Mr. Denit. May we take the answer off the record sub¬ 
ject to the motion and subject to your Honor’s ruling? I 
want to tender to prove by this witness that Mrs. Kinsell 
stated to this witness that the note was her note, still out- 
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standing; that she owed Jim the money, and she recognized 
it as a valid obligation on her part at that time. 

Mr. Laskey. I join in that tender. 

The Court. The witness may answer. 

The Witness. She stated that she acknowledged the obli¬ 
gation as a mortgage to Jim. She stated that he had been 
a great deal of financial help to her; and I know personally 
that he paid the taxes on the property at different times. 
The bank loaned him money for such purpose. 

Mr. Denit. You may cross examine. 

Mr. Doherty. That was just for the purposes of the rec¬ 
ord, to pass upon my objection! 

The Court. Yes. 

Later the Court permitted the foregoing to be considered 
in evidence. 

39 On cross-examination, the witness stated that it 
was six or seven years ago that he last saw the note 
and that was the only time he had ever seen the note; that 
James Kinsell had been in poor health the last four or five 
years, although he was not in bad health at the time he 
showed him the note, he w’as still traveling and that he had 
only been in bad health the last two or three years. 

JOHN E. LASKEY, being first duly sworn, testified on 
behalf of the defendants, on direct examination, in sub¬ 
stance, as follows: 

That he is a member of the Bar of this Court and has 
practiced in Washington since 1893, and knew the defen¬ 
dant Vida Ruth Kelly and her brother, James Merrill Kin- 
sell, whom he had met on one occasion, which was on Au¬ 
gust 30,1938, at the office of witness in the Albee Building; 
that Mr. Kinsell exhibited a note at that time; that he had 
known Ida J. Kinsell, had seen her write and could identify 
her handwriting; that he identified as an exact copy of the 
original note signed by Ida J. Kinsell the following copy, 
which wras made at that time: 
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$10,000.00 Washington, D. C., November 19, 1907 

Five (5) years after date for value received, I promise to 
pay to J. Merrill Kinsell, or order, the sum of Ten Thou¬ 
sand ($10,000.00) Dollars. 

N. B. Retain this note after 
payment and produce it 

when a release is obtained. IDA J. KINSELL 

Address 1608 17th St. 

No. 1 of 1 

Secured by Deed of Trust to Malcolm Hufty and Lawrence 
Hufty, Trustees, on Sub-lot 173 in Square 155. 

and thereafter the following proceedings were had: 

Mr. Laskey. Your Honor, I make a tender at this time 
for the record to show by this witness that at that time 
James Merrill Kinsell stated that that was an existing, 
outstanding note which had not been paid. 

40 Mr. Doherty. Is that for the purposes of the rec¬ 
ord over my objection? 

Mr. Laskey. I am making a tender for the record. I sup¬ 
pose you object to that tender? 

Mr. Doherty. Yes. 

Mr. Laskey. I am making a tender of proof. I have a 
right to make it, and if Mr. Doherty is objecting to it the 
Court can rule. 

The Court. You are making this as an offer of proof? 
Mr. Laskey. Yes, sir. 

The Court. You may make it. 

Bv Mr. Laskev: 

Q. Did you have any conversation with James Merrill 
Kinsell respecting the note at that time? A. Yes; I did. 

Q. What was it? A. I had had a talk with Mrs. Kelly 
prior to that. She was in the office the day before. She 
said that her brother had this note; and the next day she 
came there with her brother who had this note and he pro¬ 
duced it and showed it to me and we discussed the matter 
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somewhat at length, and as I recall it, I suggested that he 
leave the note with me, but he did not seem inclined to do 
that. So I called in my clerk and handed her the note and 
told her to make a copy of it. Her room adjoins mine. She 
went out and we continued the conversation, and shortly 
thereafter my clerk caine back and handed me the note and 
she had in the meantime made this type-copy of it, and she 
read the type-copy and I held the original, and it was exact. 
And this was the first knowledge, as I recall it, that I had 
of the trustees. 

Q. Lawrence and Malcolm Hufty? A. Yes. After that 
Mr. Kinsell took the note and departed with it and 
41 left this copy with me. A day or two after that I 
called up Mr. Luke Loving who had been very close 
to the Huftys and practiced law with them, and asked him 
if he had any knowledge of the records, and he said he did 
not. So we were not able to go any further with respect to 
this deed of trust. We did find that the deed of trust was 
recorded. 

Mr. Doherty. If your Honor please, as part of that tender 
a few things in there are things that could be testified to. 
I would like to have that particular part brought to the at¬ 
tention of the Court; that is, that he saw the note at that 
particular time. There is no hearsay about that. So there 
would not have to be a tender about that particular part of 
it. Could your Honor clear that part from the record? 

The Court. As I understand it, what purports to be a 
copy of an original note is offered in evidence. You do not 
object to the offer of the note as such, but you do object 
to what may be characterized as hearsay. 

Mr. Doherty. I go further than that, your Honor. I ob¬ 
ject and say that they should produce the original note. I 
will object, when the time comes, to the copy of the note 
being received in evidence. But there are certain other 
things here that Mr. Laskev stated that would not be hear- 
say. Does your Honor follow me on that? 

The Court. No. 
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Mr. Doherty. He made a tender of all these things, some 
of which are hearsay and some of which are not. He went 
away beyond what was stated by Mr. Alden and also by Mrs. 
Kelly. 

The Court. The Court heard the witness testify, and he 
made statements, according to the best of his recollection, 
allegedly made by Ida Kinsell and by James Kinsell. Of 
course that is plainly hearsay. I understand that 
42 counsel objects to that. 

Mr. Doherty. That is right. 

The Court. The Court understands that, and the objec¬ 
tion is noted, and the Court will admit it for whatever 
light it will throw on the matter as a whole—what was said 
by Mrs. Kinsell to Mr. Laskey and what was said by Mr. 
Kinsell to Mr. Laskey—in reference to the offer of what 
purports to be a copy of the original note, counsel having 
indicated that due diligence was used to secure the orig¬ 
inal. If counsel desires to offer it in evidence, it is admitted. 

Mr. Laskey. I have another witness to identify it. 

The Court. However, the Court would like to make this 
inquiry of the witness. Inasmuch as there has been a 
statement made to the effect that Mr. Laskey had some con¬ 
versation with Mrs. Kinsell and with Mr. Kinsell, was there 
any conversation with respect to collateral for this note 

had bv vou with either Mrs. Kinsell or Mr. Kinsell? 

* * 

The Witness. Do I understand your Honor to mean con¬ 
sideration to the note? 

The Court. No. You were shown a note and a copy of 
that note was made. 

The Witness. Yes, sir. 

The Court. Was there any talk then or any conversation 
with respect to any consideration by you with either of 
those people with respect to collateral? 

The Witness. No; I do not recall anything about col¬ 
lateral. 

Mr. Laskey. Anything about the deed of trust? 
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The Court. That is what I mean; any conversation about 
! a mortgage, deed of trust, or anything else; in other words, 
collateral presumably for the outstanding obligation. 

The Witness. Yes; there w r as a conversation about the 
mortgage and about the note being given for money 
43 advanced by Mr. Kinsell to his mother. 

Mr. Laskey. What was that conversation? 

The Witness. The conversation was that he had loaned 
his mother money. 

The Court. That is subject to the same objection. 

The Witness. He had loaned his mother money from time 
to time; and on one occasion, I think it was some twenty 
years prior to this incident in my office, his mother had 
1 given him that note as evidence of the fact that she was in¬ 
debted to him, and the note was secured by a deed of trust 
and she had executed the deed of trust and delivered that 
i along with the note and that he had had the deed of trust re¬ 
corded. 

MABEL E. ASHLEY, being first duly sworn, testified 
on behalf of the defendants, on direct examination, in sub¬ 
stance, as follows: 

That she was a member of the Bar of this Court and em¬ 
ployed in the office of John E. Laskey since 1919, as a clerk 
and stenographer, and identified “Defendants’ Exhibit for 
Identification No. 1”, being the copy herein above set forth, 
as a true and exact copy of a note brought to her by Mr. 
Laskey on August 30,1938; that she had typed it and com¬ 
pared it with Mr. Laskey after it was typed, and there¬ 
after the following proceedings were had: 

Mr. Laskey: I now offer in evidence what has been 
marked as Defendants’ Exhibit No. 1 for identification, as 
a copy of the note made by Ida J. Kinsell payable to J. 
Merrill Kinsell. 

Mr. Doherty. I object to it, your Honor, first, on the 
ground that it is not material to this matter which is be¬ 
fore your Honor, which is the question of whether or not 
there has been a transfer of this property to delay, de- 
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fraud and hinder the creditors of Mrs. Kelly. So far as 
the note is concerned, Mr. Alden stated that the last time 
he saw it "was six or seven years ago. I do not think there 
is any question but what this is a copy of the note itself; 

but what Mr. Kinsell did with it in the last three or 
44 four years since the death of his mother, we do not 
know. He may have destroyed it or thrown it a'way. 
It would have no bearing whatever upon this action. 

The Court. It is admitted. 

There was then offered a copy of the deed of trust from 
Ida J. Kinsell to Hufty and Hufty, trustees, which was re¬ 
corded on November 27, 1907, in the Recorder of Deeds of¬ 
fice, in Liber 1114, Folio 427, and the same was received in 
evidence, over the objection of counsel for plaintiff that it 
was not material. Said deed of trust was in the form usually 
employed in the District of Columbia. 

WILLIAM ALEXANDER CLEMENTSON, being first 
duly sworn, testified on behalf of the defendants, on direct 
examination, in substance, as follows: 

That he lives at 120 Valley Road, Ardmore, Pennsyl¬ 
vania, and is employed by the Commonwealth of Pennsyl¬ 
vania, and that he is the son of Vida Ruth Kelly by a 
former marriage, and that he is the Administrator of the 
Estate of his grandmother, Ida X Kinsell; that adminis¬ 
tration was taken out in the County Court of Indiana 
County, Pennsylvania, and he is now administering said 
estate pursuant to the will of Ida J. Kinsell; said will was 
thereupon offered in evidence, and was admitted as Execu¬ 
tor’s Exhibit No. 4, over plaintiff’s objection that it was 
immaterial. The will is not set forth herein because of its 
length. By it the testatrix, with meticulous care, disposed 
of her property, but did not mention the real estate in the 
District of Columbia. It is agreed that said will may be re¬ 
ferred to on appeal by any party to this cause; that Ida J. 
Kinsell spent some part of each year in Pennsylvania, and 
she was there at the time of her last illness and always took 
an interest in the property and maintained it there still, of 
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Course, as her voting residence; that she voted at Mar- 
chand, Pennsylvania, on numerous occasions. That 
45 this farm was the one in which she was raised as a 
child, is near the family burying ground, and she 
always thought of it as her home; that he had visited the 
property on 17th Street, and thereafter the following pro¬ 
ceedings were had: 

Q. Did you have occasion to observe the relations be¬ 
tween him and your grandmother? 

Mr. Doherty. I object to that. 

The Court. I assume that he is introducing evidence to 
show that the relations were friendly ones. It lends some 
probative proof of value to the fact, if it is a fact, that 
there was some money loaned and which had never been 
paid back. I assume that is the purpose? 

Mr. Denit. That is the purpose, if your Honor please. 

The Court. You have your exception noted.” 

The witness then stated that Janies Merrill Kinsell was 
the only son of Mrs. Kinsell, and was very close to her in 
every way. That there was a great deal of affection, pos¬ 
sibly more than usual between mother and son, and they 
were in every way close and mutually dependent upon each 
other; that Mr. Kinsell assisted her financially in various 
ways, and she on the other hand was in very close and 
friendly relations with him, advising him as a mother 
would; that extensive improvements were made on the 
property on 17th Street, making it fitted for renting in 
apartments, and there was a good deal of question as to 
whether James Kinsell would advance the funds, which the 
witness understood to be about ten or twelve thousand dol¬ 
lars. However, he did advance the money and the altera¬ 
tions and improvements were made, and that in the whole 
transaction Mr. Kinsell acted as owner or had his own 
interest at stake; that at the time of this transaction wit¬ 
ness learned of the note; that as the Administrator of the 
Estate of Ida J. Kinsell he did not intend to avail himself 
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of any plea of the Statute of Limitations upon the 

46 Ida J. Kinsell note, and that he recognized it as a 
valid obligation of Ida J. Kinsell. 

RALPH G. WILSON, being first duly sworn, testified on 
behalf of National Bank of Washington, on direct exami¬ 
nation, in substance, as follows: 

That he is assistant cashier and assistant trust officer of 
the National Bank of Washington and had been connected 
with National Bank of Washington about twenty-seven 
years, and knew James M. Kinsell and his mother, Ida J. 
Kinsell, and that he had seen Mrs. Kinsell write, and that 
after the death of James Kinsell, and after the bank had 
qualified as Executor of his Estate, he was present when a 
safe deposit box in the bank in the name of Ida J. Kinsell 
was opened, and observed the contents of the box; and 
identified Executor’s Exhibits 1, 2 and 3, which were among 
the contents of Ida J. Kinsell’s box, and that the handwrit¬ 
ing at the bottom of Exhibit 3, after the signatures of 
Hufty & Huftv, was Mrs. Kinsell’s, and Executor’s Exhibits 
1, 2 and 3 -were introduced and received in evidence over the 
objection of counsel for plaintiff. Exhibit No. 3, being a 
receipt, dated November 23, 1907, on the letterhead of 
Hufty & Hufty, Attorneys, and Counselors at Law, is as 
follows: 

“Received of Mrs. Ida J. Kinsell one promissory note 
dated on the 18th day of November, 1907, payable to the 
order of J. Merrill Kinsell in five years after date in the 
sum of $10,000, which note is to be held subject to the order 
of said J. Merrill Kinsell.” 

That he had endeavored to locate the $10,000.00 note re¬ 
ferred to in Exhibit 3 but that he had been unable to do so. 

MARTHA BELL LEWIS, being first duly sworn, testi¬ 
fied on behalf of National Bank of Washington, in direct 
examination, in substance, as follows: 

That she is now living at 1608 17th Street, North- 

47 west; that her permanent home is in Indiana County, 
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Pennsylvania; she is the sister of Ida J. Kinsell, and 
that her sister maintained a home and claimed to be domi¬ 
ciled in Pennsylvania, where she was born and raised; that 
it w’as a matter of common knowledge that Pennsylvania 
was her home, and that she never regarded any other place 
as her permanent home except Pennsylvania; she always 
came back to Pennsylvania for a long period during each 
year, and that she voted in Marion, Indiana County, Penn¬ 
sylvania; that she knew James M. Kinsell very well and 
used to visit with him and his mother at 1608 17th Street, 
several times each year, bringing her sister back and forth, 
and, over the objection of counsel for plaintiff as to the ma¬ 
teriality, witness was allowed to testify that the relation¬ 
ship between Ida J. Kinsell and James Kinsell was most 
cordial at all times, it being a matter of comment in the 
familv how devoted thev were, and that James Kinsell con- 
tributed to the maintenance of the home at 1608 17th Street. 
Thereafter the following proceedings were had: 

Q. During your sister’s lifetime did you ever hear her 
say anything about a mortgage note, a mortgage that she 
had given to James? A. I have. I saw that note. 

Q. You saw it? A. I saw the note, 
i Q. What did your sister say to you about it? 

' Mr. Doherty. I object to what the sister said. 

Mr. Denit. I know your Honor ruled on that the other 
day, and I stated to your Honor that there was a case in 
the Supreme Court of the United States wdrich made that 
evidence competent. I have the case. 

The Court. Give the citation. 

Mr. Doherty. If it is a case from the Supreme Court that 
says that, I would like to see it. 

48 Mr. Denit. Six Wheaton. 

The Court. I will admit it, but you had better call 
my attention to the (Station. 

1 Mr. Denit. When we get to that point I will discuss the 
question further. There are other authorities, although I 
think one Supreme Court case is enough. 
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The Court. Yes. You may inquire. 

(The pending question was read by the reporter as above 
recorded.) 

The Witness. That she had a paper from her son and 
knew that the note was made, and Mr. Kinsell showed it to 
me. 

The Court. She may confine her testimony to what the 
sister told her. 

By Mr. Denit: 

Q. What did the sister, Mrs. Kinsell, tell you about the 
note? A. That she had given her son James Kinsell a 
note for $10,000. 

Mr. Doherty. I do not think there is any question about 
that. I have not questioned the fact that the trust is of 
record. 

The Court. All of this is corroborative? 

Mr. Denit. Yes, sir. 

By Mr. Denit: 

Q. Have you told us everything, Mrs. Lewis, as to what 
your sister said about the note? You said she told you she 
had given James a note for $10,000? A. She referred to 
that on several occasions in discussing his future. 

Q. How long prior to her death was it that she had the 
last discussion or made any statement to you about this 
note? A. Intermittently. I knew at the time when 
49 the note was given, and intermittently after that at 
different times in discussing the matter she referred 
to that. 

Q. During any of those discussions did she ever tell you 
she had paid the note or that it had been canceled? A. No. 
It was a note given to her son— 

Mr. Doherty. That is not responsive, if your Honor 
please. 

The Court. That may be stricken. 

Mr. Denit. I think everything except the “No” may be 
stricken, because that is directly responsive. I do not know 
whether the other is or not. 
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The Court. The part of the answer that is not respon¬ 
sive to the question is stricken. 

By Mr. Denit: 

Q. I am asking you about what your sister said to you, 
not what you knew independently. Did she ever say to 
you that the note had been paid or did she claim it had been 
discharged in any w’ay? A. She told me that the note had 
not been paid. 

That she came to Washington on June 1, 1940, and had 
been here since that time, and that that was the beginning 
of James Kinsell’s illness, and she remained with him dur¬ 
ing his illness until he died, and that from the date of his 
mother’s death James Kinsell had been occupying 1608 
17th St., as his own home, and since the death of James 
Kinsell she had been managing an apartment house under 
the direction of National Bank of Washington, the Execu¬ 
tor of James Kinsell’s will. 

VIDA RUTH KELLY, called as a witness for and on 
behalf of the plaintiff in rebuttal, stated: 

That her mother first came to live in Washington about 
1889, and that they went back and forth to Pennsylvania 
a great deal, and that her mother generally went up there 
and stayed in the summer time; she w r ould go there in May 
or June and come back in September or October and 
50 live at 1608 17th Street. 

JENNINGS A. SNIDER, being first duly sworn, 
testified in his own behalf, on direct examination, in sub¬ 
stance, as follows: 

That he was plaintiff in the case and is Secretary-Treas¬ 
urer of Julius Garfinckel & Company; that the piece of 
property in Chevy Chase, which was turned over to Julius 
Garfinckel, was appraised by H. L. Rust Company June 8, 
1935; said appraisal introduced and received in evidence, 
without any objection, showing the appraisal to be $9,250.00, 
and plaintiff also produced a letter from John E. Laskey, 
attorney at law, under date of June 24, 1935, addressed to 
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Julius Garfinckel & Company, which said letter was read in 
evidence, without objection, which is as follows: 

“Gentlemen: 

Mrs. Vida Ruth Kelly recently went over with me the 
memorandum prepared by your Mr. Schmid, with refer¬ 
ence to the Chevy Chase property. 

She has concluded that she cannot continue to live in the 
house, as the carrying charges are far too great for one in 
her unfortunate situation. Accordingly she plans to move 
out of the house by the first of July. 

She is perfectly willing to make a deed of the property 
to you, and tenders herself ready at any time to execute a 
deed thereof to whomsoever you may designate. 

Very truly yours, 

(Signed) John E. Laskey 

And thereupon, and as all of said exceptions were duly 
noted and allowed as aforesaid and duly entered upon the 
minutes of the Court, and because the matters and things 
hereinbefore recited are not matters of record, in order to 
make the same a part of the record herein, which is hereby 
ordered, so that the plaintiff may have his case reviewed 
on appeal, the parties by their attorneys of record, hereby 
approve the foregoing Statement of Evidence. 

51 Approved: 

CORNELIUS H. DOHERTY, 
Attorney for Plaintiff. 

LOUIS DENIT, 

Attorney for National Bank of 
Washington, Ruth Kelly and 
Mary Jane Kelly. 

IRVING WILNER, 

Attorney for Hilda F. Kelly 
and Vida Clyde Kelly. 

JOHN L. LASKEY, 

Attorney for Vida Ruth Kelly. 
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This is an appeal from a decree of the District Cpurt of 
the United States for the District of Columbia, dismissing 
a judgment creditor’s bill. For convenience, the parties 
will be referred to as they appeared in the court belbw. 

STATEMENT OF THE CASE. 

On November 19, 1907, Ida J. Kinsell owned certain real 
estate in the District of Columbia, known as Lot One hun¬ 
dred seventy-three (173) in T. F. Schneider’s subdivision 
of lots in Square One hundred fifty-five (155), improved by 
a residence known as 1608 Seventeenth Street, Northwest, 
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which was assessed for purposes of taxation at Thirteen 
thousand eight hundred ninety-nine dollars ($13,899.). 
(Appellant’s App. 3.) Mrs. Kinsell borrowed Ten thou¬ 
sand dollars ($10,000.) from her son, James Merrill Kinsell, 
for which she gave to him her note for that amount, dated 
November 19, 1907, payable to his order five years after 
date. (Appellant’s App. 34, 35; Deft’s. Ex. 1.) To secure 
the payment of this note, she executed and delivered a deed 
of trust in the form generally used in the District of Colum¬ 
bia, conveying said property to Malcolm Hufty and Law¬ 
rence Hufty, as Trustees. The deed of trust was duly re¬ 
corded in the Office of the Recorder of Deeds on November 
27, 1907, in Liber 3114, folio 427. (Appellant’s App. 35; 
Deft’s. Ex. 2.) 

Ida J. Kinsell died August 16, 1937, (Appellant’s App. 
26) leaving as her only heirs-at-law one daughter, the defen¬ 
dant, Vida Ruth Kelly, and James Merrill Kinsell, her only 
son. (Appellant’s App. 24.) She left a will dated Septem¬ 
ber 24, 1934, and a codicil thereto dated January 30, 1935, 
which were admitted to probate in Indiana County, Pennsyl¬ 
vania, where she maintained her domicile. William Alex¬ 
ander Clementson, Jr., a grandson, duly qualified as Admin¬ 
istrator of her estate with the will annexed, and at the date 
of trial was administering her estate. By her will, the tes¬ 
tatrix made elaborate and detailed provisions for the dis¬ 
position of her property, but no reference was made therein 
to the home in the District of Columbia. Accordingly, her 
interest in such property passed by descent to her son and 
daughter. (Appellant’s App. 35; Executor’s Ex. 4.) . 

James Merrill Kinsell was a bachelor, and during his 
mother’s lifetime made his home with her. At her request, 
he made substantial repairs upon the residence property, 
paid the taxes at different times, and advanced the money 
necessary to remodel it for conversion into a guest house. 
(Appellant’s App. 24, 30, 36.) In view of the loan made 
to his mother in 1907, and his expenditures upon the prop¬ 
erty thereafter, his mother, his sister, and the members of 
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her family treated him as if he were in fact the owaer of 
the property. (Appellant’s App. 25, 26, 36, 38.) Mrs. 
Kelly never had any claim to the property, and knew that 
since the note was signed in 1907. (Appellant’s App. 26.) 
In order to assist her brother in getting a clear title, she 
executed and delivered to him on March 1, 1938, the deed 
of conveyance which is the subject of attack. (Appellant’s 
App. 26.) 

James Merrill Kinsell died November 11, 1940, leaving a 
will dated June 9,1938. The defendant, The National Bank 
of Washington, was named as Executor and duly qualified 
as such. (Appellant’s App. 24.) From the date of his 
death, the property was managed for the Executor by Mrs. 
Bell Lewis, surviving sister of Ida J. Kinsell, and the aunt 
of James Merrill Kinsell. (Appellant’s App. 40.) f|e had 
been in exclusive possession from the date of his mother’s 
death. (Appellant’s App. 40.) 

This suit was brought November 28, 1938. (Appellant’s 
App. 2.) In addition to Vida Ruth Kelly, James Merrill 
Kinsell was named as a defendant. Upon his death, there 
were substituted the devisees under his will, as well as the 
Executor thereof, and the action was proceeded with against 
them. (Appellant’s App. 6.) 

At the trial, it was conceded that the plaintiff reco vered 
a judgment against the defendant, Vida Ruth Kelly, cn No¬ 
vember 14, 1938, for $8,398.70. It was likewise cor ceded 
that by the will of James Merrill Kinsell, his residuary es¬ 
tate was bequeathed and devised unto the defendants, Ruth 
Kelly, Jane Kelly, Hilda F. Kelly, a minor, and Vida Clyde 
Kelly, a minor, four children of the defendant, Vida Ruth 
Kelly, by her late husband, Clyde Kelly, a former Member 
of Congress; also that Vida Ruth Kelly executed the con¬ 
veyance of her interest in the Seventeenth Street property 
to her brother. No other evidence was offered by the plain¬ 
tiff in his case in chief. (Appellant’s App. 22-24.) 

Vida Ruth Kelly testified as to the reasons for and cir¬ 
cumstances of the conveyance. Defendants also offered evi- 
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dence as to the deed of trust indebtedness upon the prop¬ 
erty, and the devoted relations between Ida J. Kinsell and 
her son, as well as the relations between the plaintiff and 
Mrs. Kelly, particularly her efforts to pay her debt to him. 
At the conclusion of the evidence, the trial court made find¬ 
ings of fact. (Appellant’s App. 15-19.) Upon such facts, 
the court concluded as a matter of law that the plaintiff had 
failed to sustain the allegations of his complaint; that the 
conveyance made by Vida Ruth Kelly to her brother was 
not fraudulent; that the same was not made with the pur¬ 
pose and intent of preventing plaintiff from satisfying his 
judgment against Vida Ruth Kelly, and that accordingly 
the complaint should be dismissed. A decree in accordance 
with these conclusions was duly entered (Appellant’s App. 
19-20), and this appeal was thereupon prosecuted. 

SUMMARY OF ARGUMENT. 

We contend that there was no fraud in the conveyance 
by Vida Ruth Kelly to her brother. The evidence showed, 
and the trial court found, she was not actuated by any 
wrongful or improper motive. Under the circumstances of 
this case, fraud could not be presumed, and any possible 
inference was completely dispelled by the evidence to the 
contrary. Whatever interest Mrs. Kelly had was derived 
through her mother, who had passed the legal title to the 
Trustees named in the deed of trust, to remain in them un¬ 
til payment of the debt described in and secured thereby. 
That legal title is still outstanding, although the trustees 
are dead. The debt has not been paid. Mrs. Kinsell could 
be re-vested with the legal title only by paying the debt. 
Mrs. Kelly occupied the same position with respect to the 
undivided one-half interest obtained from her mother. 
When she conveyed to her brother, Mrs. Kelly actually had 
nothing more than a paper interest, because the outstanding 
mortgage debt exceeded the value of the property. There¬ 
fore, the decree of the trial court should be affirmed. 




NO FRAUD SHOWN. 

Plaintiff offered no evidence of fraud, but relied wholly 
upon the fact that there was no pecuniary consideration for 
the conveyance by Mrs. Kelly to her brother. (Appeijant’s 
App. 23.) Mrs. Kelly testified that her mother told h^r the 
deed of trust note had been given to protect her brother so 
that the property would be automatically his; that shj) w T as 
only being fair and decent about it; that she never liajl any 
claim to the property; that she was not giving away! any¬ 
thing she had ever possessed or had any claim in, and that 
she signed the deed at her brother’s request in order for 
him to get a clear and uncontested title to the property 
which was his (Appellant’s App. 25-26); furthermore, she 
stated that she had previously deeded to Mr. Garfinckel the 
home in Chevy Chase in which she and Mr. Kelly had re¬ 
sided during his lifetime and for which they had paid 
$16,500; that at the time of such conveyance the property 
w T as subject to a trust of $7,900. (Appellant’s App. 27), and 
that this conveyance was made for the purpose of satisfy¬ 
ing her debt in whole, or in part. (Appellant’s App. 28, 40.) 

Mrs. Kelly not only knew that her mother had executed 
the deed of trust note, but had seen the original note many 
times (Appellant’s App. 26). On August 30, 1938, she and 
her brother conferred with John E. Laskey, Esq., at his 
office, to whom her brother exhibited the note. (Appellant’s 
App. 30.) Mr. Laskey caused his clerk to make a typed 
copy which he compared with the original and found to be 
exact. (Appellant’s App. 32.) Mr. Kinsell took the note 
and departed with it, leaving the copy with Mr. Laskey, 
who thereafter investigated and found the deed of trus: was 
recorded. (Appellant’s App. 32.) The copy so made* was 
received in evidence, it being shown that the original had 
been lost or misplaced. (Appellant’s App. 28, 37.) No 
payments of either principal or interest were credited there¬ 
on. (Appellant’s App. 31.) 

Therefore, at the time this action was commenced, the 
amount of principal and interest, computing the interest 
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from November 19, 1912, aggregated $25,600. If computed 
from November 19,1907, the date of the note, the aggregate 
of principal and interest overdue was $28,600. Under these 
circumstances, the trial court found that Mrs. Kelly made 
the conveyance to her brother “with the intention and pur¬ 
pose of vesting in him the whole title to said property with¬ 
out the necessity of legal proceedings. Said conveyance 
was not made with the purpose and intent of preventing 
the plaintiff from satisfying his judgment against her. At 
the date of said conveyance, the amount of principal and 
interest due on the indebtedness secured upon said prop¬ 
erty was in excess of its value.” (Finding No. 12, Appel¬ 
lant’s App. 19). In view of the evidence, we submit the 
finding was correct. 

NO PRESUMPTION OF FRAUD. 

The rule is well settled in this jurisdiction that fraud will 
not be presumed but must be proved. 

Warner v. Jackson , 7 App. D. C. 211. 

Droop v. Ridenour, 11 App. D. C. 224. 

Plaintiff says because the conveyance was without pecuni¬ 
ary consideration Mrs. Kelly had the burden of proving 
that she still retained sufficient funds to pay her debts, and 
in the absence of such proof, the conveyance was fraudulent. 
The cases cited do not support plaintiff’s contention. They 
involve an essentially different set of facts from the facts 
in the case at Bar. In each of them, the debtor was being 
harassed by his creditors and the effect of the conveyance 
was to dispose of property to which they might otherwise 
resort for payment. No such situation existed here. Mrs. 
Kelly’s good faith was clearly demonstrated by her attempt 
to pay three years previously. The trial judge had oppor- 
tunitv to observe her on the witness stand, and found as a 
fact that her conveyance to her brother “was not made 
with the purpose and intent of preventing the plaintiff from 
satisfying his judgment against her.” On the contrary, the 
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court found she conveyed “with the intention and purpose 
of vesting in him (her brother) the whole title to said prop¬ 
erty without the necessity of any legal proceedings.” (Ap¬ 
pellant’s App. 19.) 

EXTENT OF VIDA RUTH KELLY’S INTEREST. 

At the time Mrs. Kelly acquired an interest in the prop¬ 
erty passing from her mother, the legal title was in the 
Trustees named in the deed of trust. That legal title is still 
outstanding, although the trustees are dead. The debt has 
not been paid. Mrs. Kinsell acknowledged the obligation 
as a mortgage to one of her business advisors and ffiends 
(Appellant’s App. 30), to her daughter, Vida Ruth Kelly 
(Appellant’s App. 25, 26), and to her sister. (Appellant’s 
App. 39.) Such admissions preclude any presumption of 
payment. 

Brobst* Lessee v. Rowe , 10 Wall. 519 ,19 L. ed 1002. 

Hughes v. Edwards , 9 Wheat. 489, 6 L. ed. 142-144. 

Mrs. Kinsell could have redeemed only upon paying the 
mortgage debt. This principle is firmly established and is 
universally recognized. 

Brobst ’ Lessee v. Roive, supra. 

Hughes v. Edwards, supra. 

2 Jones on Mortgages, 8th Ed. 879. 

The plaintiff is not a purhaser for value. His interest 
could only be derived through Mrs. Kelly. Her interest was 
derived from her mother. When her mother’s title passed, 
it was subject to the outstanding mortgage debt. There¬ 
fore, any interest Mrs. Kelly acquired was likewise subject 
to that debt. 

It is urged on plaintiff’s behalf that any right other than 
that of an heir-at-law held by James Merrill Kinsell was 
barred by limitations. The cases cited do not support the 
contention. Under the law in this District, this defense, if 
available, and we submit it is not available, could oijily be 
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interposed by the Administrator of the estate of Ida J. Kin- 
sell. (Title 18, Sec. 515, D. C. Code 1940). The Adminis¬ 
trator testified that he did not intend to avail himself of 
any such plea, and that he recognized the deed of trust as a 
valid obligation of Ida J. Kinsell. (Appellant’s App. 36, 
37.) This was a matter which he alone had discretion to 
determine. 

HancJiett v. Blair, 100 Fed. 817. 

19 Am. & Eng. Enc. L. 184. 

THE FINDINGS OF FACT. 

While the plaintiff requested no special findings of fact, 
he now contends that the findings of fact made by the trial 
judge have no legal evidence to support them. The broad 
claim is confined to certain specified findings. With re¬ 
spect to this contention very little need be said. Finding No. 
2 is based upon the uncontradicted testimony of Mrs. Kelly 
that the home which was conveyed to Garfinckel cost 
$16,500. (Appellant’s App. 27.) Finding No. 6 is sup¬ 
ported by the testimony of four witnesses, viz.: John Alden 
(Appellant’s App. 28-29), John E. Laskey (Appellant’s 
App. 30-31), Mabel E. Ashley (Appellant’s App. 34), and 
Martha Bell Lewis (Appellant’s App. 39). Finding No. 8 
is supported by the testimony of John Alden (Appellant’s 
App. 30) and William Alexander Clementson (Appellant’s 
App. 36). Finding No. 9 is supported by the testimony of 
Martha Bell Lewis (Appellant’s App. 40). Finding No. 10 
is supported by the testimony of three witnesses, viz.: John 
E. Laskey (Appellant’s App. 31, 32), John Alden (Appel¬ 
lant’s App. 28), Ralph G. Wilson (Appellant’s App. 37). 
Finding No. 11 is based upon defendant’s Exhibit No. 1. 
(Appellant’s App. 34), and the testimony of John Alden 
(Appellant’s App. 28, 29, 30), John E. Laskey (Appellant’s 
App. 30, 31), Mabel E. Ashley (Appellant’s App. 34), 
Martha Bell Lewis (Appellant’s App. 40), Vida Ruth Kelly 
(Appellant’s App. 26). 
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Accordingly, the argument that the findings have n^ legal 
evidence to support them is without merit. There was posi¬ 
tive testimony tending to establish every fact found by the 
trial court. Moreover, he was in a position to observe and 
did observe the witnesses by whom it was sought to develop 
the facts. He reached the conclusion, on the evidence taken 
before him, that the testimony of these witnesses was reli¬ 
able, and that they spoke the truth. Such findings, so made, 
are conclusive on this appeal. 

Rule 52 Federal Rules of Civil Procedure. 


Adamson v. Gilliland, 242 U. S. 350, 61 L. ed. c 
Klimkiewicz v. Westminster Deposit and Tru 
74 App. D. C. 333, 122 F. (2) 957. 

Wittmayer v. U . S., 118 F. (2) 808. 

CONCLUSION. 

We respectfully submit that the plaintiff wholly 
to sustain the allegations of his complaint. There 
fraud in the conveyance complained of. On the 
the evidence clearly showed the conveyance was 
sister to her brother for the purpose of vesting in 
full legal title to his own home, without compelling 
resort to foreclosing the mortgage securing a debt which 
then exceeded the value of the property. The trial court 
found nothing in the circumstances to justify holding such 
a conveyance was fraudulent. It was actuated by perfectly 
proper considerations. At best, the conveyance transferred 
a naked paper interest. It did not have the effect and oper¬ 
ation of hindering or delaying the plaintiff in the enforce¬ 
ment of his judgment. The findings of the trial court are 
complete. They are amply supported by the evidence given 
in open court by witnesses whose testimony was not as¬ 
sailed. The conclusions of law made by the court were the 
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only proper conclusions in view of the evidence. Accord- 
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ingly, we submit that the decree based upon those conclu¬ 
sions should not be disturbed. 

Bespectfully submitted, 

Louis M. Denit, 

Thomas S. Jackson, 

Attorneys for The National 
Bank of Washington, Execu¬ 
tor of the Estate of James 
Merrill Kins ell, deceased, 
Ruth Kelly and Mary Jane 
KeUy. 

John L. Laskey, 

Attorney for 
Vida Ruth Kelly. 

Brandenburg & Brandenburg, 

Of Counsel. 



